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LO'T NOI DAU

.61 noi dau

Hiép dinh Thuong mai Tu do Viét Nam - Lién minh chau Au (EVFTA) da chinh thtic dugc
hai Bén tuyén bo hoan tat dam phan dau thang 12/2015. Pay la mot trong hai Hiép dinh
thuong mai tu do thé hé méi 16n nhat cua Viét Nam. VGi pham vi cam két rong, bao trum
nhiéu linh vuc thuong mai hoac c6 lién quan dén thucong mai, ¢ ca cac van dé tai bién giGi
va sau duong bién gici, EVFTA dugc du bao sé anh hudng 16n tdi thé ché phap luat va kinh
té cua Viét Nam trong thdi gian tdi.

Mot trong nhiing linh vic cia EVFTA dudgc cho la sé c6 tac dong truc tiép va 16n t6i hé
théng phap luat Viét Nam la Mua sam céng, linh vuc thé ché ma cho dén nay Viét Nam
chua bi rang budc bdi bat ky mot cam két quoc té co hiéu luc nao.

RA SOAT PHAP LUAT VIET NAM VOI CAC CAM KET EVFTA VE MUA SAM CONG nay dugc
Phong Thuong mai va Cong nghiép Viét Nam (VCCI) thuc hién vGi cac phan tich vé miic do
tuong thich gitia phap luat Viét Nam véi cac cam két tii goc do cua doanh nghiép (chu thé
tham gia dau thau), qua d6 dé xuat giai phap dam bao tuan thu Hiép dinh theo cach ¢6 1gi
nhat cho cac doanh nghiép.

bay la Ra soat nam trong chudi Ra soat phap luat Viét Nam véi cac cam két EVFTA trong
05 linh vuic quan trong (bao gom Hai quan va tao thuan lgi thuong mai, Pau tu, Mua sam
cong, SG hitu tri tué, Minh bach) do Phong Thuong mai va Cong nghiép Viét Nam (VCCI)
thuc hién trong khuon kho Chuong trinh “Hé thong phap luat Viét Nam san sang dé thuc
thi cam két EVFTA” v6i su ho tro cua Pai st quan Anh va Bac Ai len tai Viét Nam.
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Hy vong rang Bao cao Ra soat nay sé 1a nguon thong tin bo trg hiiu ich cho qua trinh ra
soat phap luat thuc thi EVFTA ctia Chinh phu va 1a nguon tham khéao ¢6 y nghia dé giup
cac ¢ quan c6 tham quyén cia Qudc hoi co thém thong tin trong qua trinh phé duyét
EVFTA ciing nhu chi dao, trién khai, kiém soat qua trinh thuc thi EVFTA.

Phong Thuong mai va Cong nghiép Viét Nam tran trong cam on Dai st quan Anh va Bac Ai
len da ho trg VCCI trong viéc thuc hién Chuong trinh rat c6 y nghia nay.
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Danh muc tu viét tat
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Muc tiéu va boi canh Ra soat

Ngay 2/12/2015, Hiép dinh Thuong mai Ty do Viét Nam - Lién minh chau Au (EVFTA) da chinh thirc
hoan tat dam phan. Van kién cGa Hiép dinh cong bd ngay 1/2/2016 v&i 24 Chuong cho thay day la
Hiép dinh thwong mai ty do thé hé mai cd pham vi cam két rat rong, bao trum khong chi cac linh
vire thuong mai truyén thong (nhu hang hoa, dich vu...) ma con ca céc linh vuc thuong mai lan dau
tién Viet Nam c6 cam két (nhu doanh nghiép Nha nudc, mua sdm cong...), tham chi ca cac van dé
khong phai Ia thuong mai nhung c6 gén tryc ti€p voi hoat dong thuong mai (nhu méi trvong, phat
trién bén virng...). Mirc do cam két va tv do hda dwoc dua ra trong Hiép dinh cling cao hon rat nhiéu
so v@i cac Hiép dinh thwong mai tu do ma Viét Nam da ky trudc day, gan tuvong duong véi mic cua
Hiép dinh Dai tac Xuyén Thai Binh Duong (TPP).

V@i pham vi va mrc do cam két nhu vay, EVFTA dugc du bdo sé anh hudng Ién tai thé ché phép
ludt va kinh té cta Viét Nam trong thoi gian t¢i. Nhirng cam két trong EVFTA dat Viét Nam trudrc
yéu cau phai thay dai cac quy dinh phap luat noi dia cia minh nhdm dam bao tuan tha va thyc thi
nghiém tlc cac nghta vy cu thé trong nhiéu linh vyc. Dong thoi, viéc stra doi hé thong phép luat
trong nwdc theo cac yéu cau cua EVFTA ciing duoc ky vong sé tao nén mat lan song cai cach thé ché
mdi cho Viét Nam, qua d6 giGp nang cao chat lvgng cua hé thong chinh sach phap luat, hoan thién
moi truong kinh doanh, tao nén tang co ban cho sy phat trién bén virng va mang lai lgi ich cho cac
nha dau tu trong nwdc cling nhu cdc doi tac kinh doanh nudc ngoai, dac biét Ia tir Lién minh chdu
Au (EV).

Mot trong nhirng linh vuc ctia EVFTA duoc cho 13 sé 6 tac dong truc ti€p va lén toi hé thong phap
luat Viét Nam la ché dinh vé Mua sém cong - ché dinh diéu chinh quy trinh mua sam hang hda, dich
vu cla cac co quan, to chirc Nha nudc. Trong EVFTA, ché dinh vé mua sém cong duoc tap trung trong
Chuong Mua sam cdng (Government Procurement). Trong phap luat Viét Nam, cac van dé vé mua
sam cong nay thudc pham vi cia hé thong phap luat vé dau thau. Cho dén cudi nam 2015, Viét Nam
chua tirng dua ra cam két quoc té (cd hiéu lyc) nao vé mua sdm cong (Viet Nam hién méi chi la
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quan sat vién cla Hiép dinh vé Mua sdm cong cdia WTO va ¢ cam két vé mua sam cong trong khudn
kho Hiép dinh Dai tac Xuyén Thai Binh Duong TPP hién da ky nhung chua phé chudn, chua c6 hiéu
lwc 3p dung). Vi vay co thé hiéu la phép luat noi dia Viet Nam vé dau thau cho dén nay duoc xay
dung hoan toan dua trén quyét dinh riéng cua Viét Nam, khong bi rang budc hay gi¢i han bai bat ky
cam két quac té nao vé van dé nay.

Do do, viéc ra sodt phap luat dau thau Viét Nam véi nhirng cam két mai trong EVFTA vé mua sam
cong la rat can thiét, dac biét trong giai doan chuan bi dé san sang tuan tha EVFTA khi Hiép dinh nay
chinh tharc c6 hiéu luc.

Theo quy trinh dam phén va phé chuan cac diéu wéc quac té cua Viét Nam, cdng viéc ra sodt nay
chéc chan sé duoc thyc hién béi co quan Nha nudc lién quan (bao gom it nhat Ia Bo Tw phap va Bo
K& hoach va Dau tu) nham phuc vu cho viéc phé chuan ciia Qudc hoi véi Hiép dinh nay ciing nhu
dam bdo thyc thi nghia vy cda Viét Nam trong EVFTA.

Méc du vay, viéc ra soat chi dong tir goc do ciia doanh nghiép la rat can thiét dé nhin nhan tir khia
canh lgi ich cia doanh nghiép trong thuc thi cdc nghia vu ctia EVFTA, qua dé bo sung cho cac két qua
ra sodt ma co’ quan Nha nudc ti€n hanh, dong thoi dua ra dé xuat diéu chinh phép luat theo hudng
¢6 loi nhat cho doanh nghiép.

Nghién ctru Ra soat nay duoc thue hién nham (i) xay dung cac so sanh chi tiét gitra phap luat dau
thau cla Viét Nam véi trng nghia vy, cam két cy thé trong Chuong Mua sém cong caa EVFTA, (ii)
phan tich danh gid hién trang phap luat so véi yéu cau clia EVFTA va nhu cau tu than cda Viét
Nam, va (iii) xdy dung cac dé xuat vé bién phap thuc thi EVFTA tir gc do quan diém va lgi ich cta
doanh nghiép.

n
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Gioil han pham vi ra soat

1. Vé cac cam két mua sam cong trong EVFTA

Cam két vé mua sam cong trong EVFTA duoc quy dinh tap trung tai Chwong 9 vé Mua sém cong;
cung véi 03 Phu luc, trong d6 02 Phu lyc lién quan t¢i Viét Nam (bao gdm Phuy luc 9a vé cac bién
phdp chuyen ti€p thuc thi Chwong mua sdm cong, Phu luc 9b vé Ban chao mo clra thi truong
mua sdm cong cua EU va Phy lyc 9c¢ vé Ban chao ma clra thi trudrng mua sdm cong cua Viét
Nam).

Trong cac Chuwong khac ctia EVFTA khong ¢6 cam két cu thé vé mua sam cong trir mot so quy dinh
mang tinh loai trlr, vu tién ap dung cam két tai Chwong mua sam cong so véi cam két co thé co
lién quan trong cadc Chuwong khac do.

Do vay, Ra sodt nay duoc thuc hién véi tirng cam két chi tiét trong:

e Chuong 9 vé Mua sdm cong cla EVFTA

e Phu luc 9a vé cac bién phap chuyén tiép thyc thi Chwong mua sam cong: Phu luc nay chira
cac bao lvu riéng cta Viét Nam vé thoi han va cach thire thue hién mot s6 cam két trong
Chuong Mua sam cong;

e Phu luc 9c vé Ban chdo m¢ ctra thi treng mua sam cong caa Viét Nam: Phu luc nay bao gom
danh muc cac co quan mua sdm, loai hang héa/dich vu mua sém va ngudng gid tri goi thau
mua sdm ma Viét Nam cam két sé m¢ ctra cho cac nha thau EU tham gia.
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Vé mat noi dung, cac cam két trong Chuong 9 - Mua sédm cong c6 thé xép vao cdc nhom sau day:

Nhom 1: Cac cam két vé dau thau néi chung

Cam két lién quan tdi van dé minh bach trong tha tuc ddu thau (cac yéu cau vé cong khai thong
tin, thong bao & tirng budc cta tha tuc dau thau, thoi han...)

Cam két khong phan biét doi xr va ddi xtr qudc gia

Cam két str dung hinh thirc dau thau rong rai doi véi tat ca cac goi thau thuoc dién diéu chinh trir
cac truong hop dap ng diéu kién dé ap dung hinh thire ddu thau han ché hodc chi dinh thau;

Cam két vé cac bién phap gidi quyét khiéu nai, tranh chap trong qua trinh dau thau;

Cam két lién quan t¢i viéc st dung phuong tién dién tir trong dau thau (hé thong dang ky nha
thau, cong khai thong tin trén phuong tién dién t, tha tuc ddu thau dién ta...)

Nhém 2: Cac cam két lién quan té'i hinh thirc dau thau rong rai

Cam két vé cong khai thong tin vé viéc dau thau (bao gom ca Thong bado mei thau va Ho so
mai thau) trén mang/trén bao va mién phi;

Cam két vé HO so' moi thau
Cam két vé cong bo ké hoach mei thau hang nam;

Cam két vé cac thoi han trong dau thau

Nhom 3: Cac cam két lién quan téi hinh thirc dau thau han ché

Cam két lién quan t¢i viéc dang tai thong tin (ndi dung thong tin, thoi gian dang tin...)

Cam két vé quyén cua nha thau lién quan t¢i danh sach ngan

Nhom 4: Cac cam két lién quan téi hinh thirc chi dinh thau

Cam két lién quan téi cac truong hop duoc phép ap dung chi dinh thau

Cam két lién quan t¢i nghia vu clia co quan mua sém trong treong hop st dung hinh thiec chi
dinh thau (lvu trir thong tin goi thau, néu o ly do...)

13
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2. Vé phap luat dau thau Viét Nam

Vao thoi diém thure hién Nghién cru Ra soat nay, hé théng phap luat Vit Nam vé dau thau vira trai
qua mot dot stra doi lon, vai Luat Dau thau ban hanh nam 2013 va ¢6 hiéu luc tir 1/7/2014. Trir 01
Nghi dinh huéng dan Luat Dau thau duoc ban hanh va cé hiéu lyc nira cudi nam 2014, phan Ién cac
van ban hudng dan Luat nay (bao gom 02 Nghi dinh va 08 Thong tw) chi vira méi ban hanh trong
nam 2015. Hién van con mot s Thong tu dang du thao (Thong tu quy dinh chi tiét vé dao tao, boi
dudong dau thau va Thong tu quy dinh chi tiét Iap ho so moi thau EPC...). Bén canh hé thong céc van
ban vé dau thau ap dung chung cho hoat dong dau thau cua tat ca cac cha thé lién quan, riéng trong
[inh vuc y té, Vit Nam con cé thém céc van ban quy dinh riéng vé danh muc thudc phai dau thau va
quy trinh dau thau trong linh vurc y té.

Vé pham vi cac van ban duoc phan tich, trén thuc t€, trong nhiéu van dé/ché dinh phap luat, hé
thong phap luat Viét Nam c6 nhiéu van ban, & cac tang nac khac nhau cting quy dinh vé van dé lién
quan (vi du lién quan t¢i minh bach trong dau thau, trong phap luat dau thau c6 thé ca Luat, Nghi
dinh va Thong tu déu quy dinh vé cung van dé nay; ngoai cac quy dinh truc ti€p cua phap luat dau
thau con ¢6 cac quy dinh gian ti€p trong Luat Ban hanh van ban quy pham phap luat, Nghi dinh vé ho
tro phdp ly cho doanh nghiép, Nghi dinh vé kiém soat thu tuc hanh chinh, Nghi dinh vé (dng bao...;
). Nghién ctru Ra soat nay chi tap trung vao cac van ban ¢ chira cac quy dinh truc tiép va c6 hiéu luc
bao trum/cao nhat vé van dé dugc phan tich, khong liét ké cac quy dinh c6 lién quan mét cach gian
ti€p hoac nhac lai cac quy dinh c6 gia tri phap Iy cao hon.
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3. Veé tiéu chi ra soat va dua ra dé xuat

EVFTA bao gom mot loat cac cam két thudc cac dang khac nhau tir “bat budc” téi “no luc”, tir “co
thé” dén “hudng t6i”...Vé thoi diém thue hién, c6 nhirng nghia vu Viét Nam phai thuc hién ngay vao
thoi diém EVFTA ¢6 hiéu luc, cing cd nhirng nghia vu chi phai thuc hién theo 16 trinh nhat dinh (tinh
theo nam, ké tr khi EVFTA c6 hiéu luc). Nghién ctru Ra sodt nay 13y chuan la cac cam két cu thé trong
EVFTA véi tinh chat va ndi dung riéng (bao gom 3 céc bao lwu) cua tirng nghia vu lién quan nay.

Lién quan t&i cac dé xuat, mat nguyén tac, cac cam két trong EVFTA chi bao gom nghia vu cla Viét
Nam ddi vai doi tdc EU ma khong bao gom nghia vu cta Viét Nam véi tat ca cac doi tac khac. Trong
khi d6 phép luat viét Nam lai la hé thong ap dung chung cho tat ca doi tac. Do d6, ngay ca khi phap
luat viét Nam chua tuong thich, dé xuat stra doi vé nguyén tac chi lién quan tdi stra doi quy dinh
phap luat cho cac truong hop thudc pham vi diéu chinh ctia EVFTA ma khong ap dung cho cac tredng
hop khac. Mdc du vay, trong khong it cac truarng hop, viéc thuce thi nghia vu theo cam két EVFTA néu
duwoc ap dung chung sé mang lai lgi ich cho cac doanh nghiép ndi chung, ma chu yéu la cac doanh
nghiép Viét Nam. Do d6, trong khi viéc ra soat dugc thyc hién véi cdc quy dinh phap luat chung cla
Viét Nam, cac dé xuat cu thé c6 thé 1a cac dé xuat stra doi phap luat dé ap dung riéng cho cac doi tac
EU, cling c6 thé la cac dé xudt diéu chinh phap luat dau thau ap dung chung cho tat ca cac chu thé
lien quan.

15
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~ ~” 2 AN 7
Tong hop ket qua Ra soat
AN 7 » AT .
va cac Kién nghi
Nghién ctiu ra soat chi tiét phap luat Viét Nam véi cac nghia vu cu thé dugc
Viét Nam cam két trong EVFTA vé mua sam cho két qua nhu sau:

1. Vé nhom cac cam két EVFTA vé mua sam cong
ma phap luat Viet Nam da tuong thich

: Két qua Ra soat

K&t qua ra soat chi tiét cho thay phap luat dau thau Viét Nam da twong thich vai phan Ién cac cam
két trong EVFTA vé mua sam cong.

Trén bé mat, két quad nay dugc cho 13 kha bat ngo. B&i cho dén cudi 2015, Viét Nam chua bi rang
budc bai bat ky cam két nao lién quan t¢i mua sam cong hiéu theo nghia nhu trong EVFTA. Viét Nam
la quan sét vién cla Hiép dinh vé Mua sam cong cia WTO (GPA) tlr thang 12/2012 va chua bi budc
phai tuan thu bat ky nghia vu nao trong Hiép dinh nay. Vi vay V€ nguyén tac phap luat dau thau viét
Nam khong phai tuan tha bat ky chuan myc hay nguyén tac quoc té nao vé mua sam cong.

Mac du vay, néu xem xét ky hon vé nguon goc ca cac cam két trong EVFTA vé mua s3m cong ciing
nhu dién tién phap luat Viét Nam vé dau thau thi viéc kha nhiéu cac nghia vu cam két trong EVFTA da
duoc tuan thu theo phap luat hién hanh cta Viét Nam la hop Iy va hoan toan c6 thé giai thich duorc.

Thit nhdt, cac cam két 1o van ctia Chuong Mua sam cong trong EVFTA dugc xay dung hoan toan
dua theo Hiép dinh GPA, va vi vay khong m@i véi Viét Nam trong boi canh Viét Nam da la quan sat
vién cta Hiép dinh nay tr giai doan dau tién cia qud trinh dam phdan EVFTA.

Thit bai, Viét Nam thuc hién viéc stra doi Ion toan bo hé théng phap luat vé dau thau thong qua viéc
stra van ban gdc trong linh vuc nay I3 Ludt Bau thau vao nam 2013, sau thoi diém Viét Nam trer
thanh quan sét vién cta GPA (vé&i muc dich la sé tham gia GPA trong twong lai) va dang cung lic
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dam phan Hiép dinh Doi tac Xuyén Thai Binh Duong (TPP) va EVFTA vai cac ndi dung twong tu voi
GPA (trlr m¢ ctra thi trutrng). Do do, vao thoi diém stra doi Luat Dau thau, Viét Nam dirng trong tinh
thé chac chan sé phai stra doi hé thong phap luat vé dau thau trong tuong lai dé phu hop véi GPA va
cac cam két twong tu trong TPP va EVFTA. Vi vay, giai phap hop ly 1a dua ngay cac nguyén tac co ban
cla GPA vao Luat Dau thdu 2013 du Viét Nam chwa bi rang budc phai thure hién cac nguyén tac nay
vao thoi diém nay.

Dac biét hon, trong nhirng ném truéc dé, hoat dong dau thau cua Viét Nam gap kha nhiéu cac
vuréng mac, bat cap ma nguyén nhan c6 thé nam & mot so cac quy dinh chua hop ly, thi€u minh
bach cta phap luat dau thau. Day ciing Ia ly do chl yéu thac day Viét Nam sira tong thé phdp luat
dau thdu mot cach tong thé va co ban nham dap (¢rng tét hon nhu cau ndi tai ciia minh ciing nhu phu
hop véi xu huéng chung cla thé gidi. Trong khi dé GPA lai bao gom kh3 nhiéu cac nguyén tac lién
quan t¢i minh bach va canh tranh trong thi tuc dau thau, rat thich hop lam chuan dé viét Nam tham
khao trong quad trinh stra doi co' ban phap luat dau thau.

Cu thé, phap luat Vit Nam da hoan toan tvong thich véi cdc cam két sau day cta EVFTA vé mua
sam cong:
Diéu | (Dinh nghia):

e PLVN da tuong thich véi EVFTA vé cac khai niém: Hang hoéa va dich vu thuong mai, Van ban, Dich
vy, Dich vu xay dung, Bién phap, Dau thau, bau thau han ché, bau thau rong rai, Thong bdo moi
thau, Dang tai, Ngay, Nguoi, Nha thau dap (rng yéu cau, Tiéu chuan ky thuat

Diéu IV (Cac nguyén tac chung)
e Nguyén tac bao dam tuan tha Hiép dinh trong qua trinh tién hanh dau thau
e Nguyeén tac st dung phuong tién dién tir

e Nguyén tac lién quan tdi quy tac xuat x( ciia hang hoa, dich vu dau thau

Diéu VI (Cac Thong bao)

e (am két vé thong bao ké hoach Iya chon nha thau

Diéu Vil (Diéu kién dy thau)

e (Cam két chi gi¢i han cac diéu kién dy thau & cac tiéu chi lién quan téi nang luc phép ly, tai
chinh, thuong mai va ky thuat

e (Cam két khong ap dung diéu kién kinh nghiém trir cac treong hop dac biét
e (Cam két vé danh gid cac diéu kién dy thau

e (ac trvong hop duoc phép loai trlr nha thau

17
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Diéu VIl (Lra chon danh sach ngan/Qualifications of Suppliers)
e (am két lién quan tai hé thong dang ky nha thau
e (am két lién quan téi danh sach nha thau st dung nhiéu Ian

e (am két thong bdo quyét dinh cla co quan mua sam vé yéu cau tham gia thau hoac yéu cau
dugc dua vao Danh sach nha thau st dung nhiéu lan

Diéu IX (Cac tiéu chuan ky thuat)
e (am két bao dam khong st dung cac tiéu chuan ky thudt dé can tré' thwong mai
e (am két khong str dung cac tiéu chuan ky thuat mang dac diém miéu ta

e Nghia vu khdng stir dung cac tiéu chuan ky thuat dan chiéu téi cdc nhan hiéu, tén thuong mai...

Diéu IXb (Tham van/tham do thi tredng)
e Quyén tién hanh cac tham van/tham do thi trvong dé xay ding géi thau

e Cam két vé tham van chuyén gia, co quan Nha nudc, chi thé tham gia thi truong

Diéu X (Ndi dung ho so me'i thau)
e (Cam két vé cac ndi dung bat budc trong hd so moi thau
e (Cam két trd loi cac cau hdi tir cac bén quan tam vé ho so moi thau

e (am két lién quan t&i viéc stra doi ho so mori thau (cac noi dung stra doi, cac thu tuc thong bao
Vé viéc stra doi...)

Diéu XI (Cac thoi han trong dau thau)
e (am két chung vé cac thoi han

e (ac thoi han cu thé dai vai tirng cudc thau

Diéu XV (X ly ho so dy thau va trao hg'p dong)

e Cam két vé cach thirc xtr ly ho so du thau (quy trinh xtr ly cdng bang khach quan, cho phép sira
16i khong co y vé thé thirc trong hd so dy thau)

e (Cam két vé cach thic trao hop dong (ho so tring thau phai dap (rng céc yéu cau néu trong
thong bdo/ho so moi thau)

e (am két vé tiéu chi lwra chon nha thau c6 wu thé nhat hoac c6 gid thap nhat (néu gid la tiéu chi
danh gid duy nhat)
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Diéu XVI (Théng tin sau khi trao hop dong)
e (am két thong bao vé quyét dinh lya chon nha thau cta co quan mua sém

e (am két lién quan t&i viéc luu trir dir liéu vé goi thau

Diéu XVIIl (Giai quyét khi€u nai ndi dia)

e (Cam két duy tri it nhat mot co quan hanh chinh hodc tw phap dé xtr ly cac khi€u nai vi pham
Hiép dinh nay hodc vi pham cac quy dinh ndi dia thuc thi Hiép dinh nay

e (Cam két xtr ly nhanh chdng, hiéu qua cac khiéu nai, khdng lam anh hudng téi viéc tham du thau
hoac quyén tiép tuc tham gia thau

e (am két bao dam thoi gian toi thi€u dé€ nha thau khi€u nai

e (am két bdo dam c6 mdt co quan hanh chinh hodc t6 tung khach quan xem xét lai quyét dinh
giadi quyét khi€u nai ctia co' quan mua sam néu nha thau khiéu nai ti€p

e (am két vé viéc bao dam quyén kién ra Toa quyét dinh phuic tham va bao dam cac quyén to
tung” cUa cac bén lién quan trong quy trinh kién tai Toa nay

e (am két vé cac bién phap khan cap tam thoi dé bao dam quyén té tung cta céc bén

: Danh gia va bé xuat

(6 thé thay 13 phan 16n cac cam két mua sam cong cia EVFTA ma phép luat dau thau Viét Nam da
tuan thu la cdc nghia vu mang tinh nén tang da tre' thanh thong & quoc té chung trong dau thau
(nhu cac khai niém, cac nguyén tac co ban lién quan t¢i ho so moi thau....) hodc cac nghia vu chung
vé minh bach, canh tranh trong trinh ty, tha tuc dau thau (nhu cac van dé lién quan t¢i thong bdo
moi thau, thong tin sau khi trao hgp dong...). Viéc phap luat dau thau Viét Nam (mdi stra doi nam
2013) da c6 cdc quy dinh phu hgp vé nhirng ndi dung nay cho thay phap luat noi dia Viét Nam da c6
nhirng budc ti€n theo hudng phu hop vai thong 1é quoc té vé dau thau, trong dé nhan manh cac
nguyén tac vé minh bach, canh tranh va hiéu qua.

Dai voi cdc nghia vu nay, khi thyc thi EVFTA, Viét Nam sé khong phai diéu chinh, stra doi hay bo sung
bat ky n6i dung nao cta cac van ban phap luat hién hanh.
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2. Nhom cac cam két EVFTA vé mua sam cong ma phap luat
Viét Nam chua tuong thich mot phan hoac toan bo

: Két qua Ra soat

Trong so sanh véi nhom cac cam két vé mua sam cong trong EVFTA ma phap luat Viét Nam da twong
thich, cac cam két ¢é noi dung ma phdp luat Viét Nam chua tuong thich ¢6 s6 lvong it hon va chi
yéu mang tinh don lé (m6t s6 quy dinh trong nhiéu quy dinh vé mat van dé).

Cu thé, phap luat viét Nam hién c6 quy dinh hoan toan chua tuong thich véi cam két trong EVFTA vé
cac van dé sau:

Diéu | - inh nghia

e Chi dinh thau

e (o’ quan mua sam

Diéu Il - Pham vi diéu chinh
e Tiéu chi xac dinh g6i thau thudc pham vi diéu chinh

e (ac g6i thau thudc pham vi diéu chinh

Diéu IV - Cac nguyén tac chung
e Nguyén tac doi xtr quoc gia va khong phan biét di xur

e Nguyeén tac lién quan tdi cac Bién phap wu dai trong nuéc

Di€u V - Thong tin vé hé thong dau thau

e (am két cong khai cac thong tin vé cac bién phap dp dung doi vai cac goi thau thugc pham vi
diéu chinh

Diéu XIl - Dam phén
e (am két lién quan t&i cac trvong hop cd thé dam phan

e (4cyéu cau lién quan tdi viec dam phan
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Diéu XIll - Chi dinh thau
e (am két vé cac nquyén tac doi vai chi dinh thau
e Cam két chi ap dung hinh thirc chi dinh thau trong cac truong hop duoc liét ké

e (am két vé viéc bo cdo vé tirng hop dong thuc hién theo hinh thirc chi dinh thau

Diéu XIV - Dau thau dién tir

e (am két ap dung phuvong phap danh gia ty dong

Phu luc 9c:

e Ban chao m& cra mua sdm cdng cta Viét Nam trong EVFTA

Phap luat Viét Nam c6 quy dinh tuong thich mt phan nhung khong hoan toan véi cac cam két trong
EVFTA vé cdc van dé sau:

Diéu | - Cac dinh nghia

e Pau thau dién tu

e Bién phap wu dai trong nuérc

Piéu Il - Pham vi di€u chinh
e Gid g6i thau
Diéu VIl - anh gia nha thau

e Cam két lién quan t&i hinh thirc dau thau han ché (quy trinh, cach thirc thong bdo, thai han...)

Diéu IX - Cac tiéu chuan ky thuat

e (am két khong str dung cac y kién tu van tir cd nhan, t6 chirc ¢6 loi ich lién quan t¢i géi thau

Diéu XIV - Dau thau dién tir

e (am két vé thong bao day du cho cac bén tham gia cudc thau vé cac thong tin thau
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Di€u XV - X ly ho so thau va trao hop dong
e (am két vé viéc xac minh lai véi nha thau trong truong hop gid chao thau thap bat thuong

e (Cam két khong st dung quyén tuy chon mua thém, stra doi, cham dit hop dong dé 1an tranh cac
nghia vu trong Chuong nay

Diéu XVI - Thong tin sau khi trao hgp dong

e (am keét vé cong bo thong tin vé két qua lya chon nha thau (cdc ndi dung thong tin bat bugc phai cd)

Di€u XVIII - Giai quyét khi€u nai noi dia

e (am két bao dam céc bién phap boi thuong néu két luan phiic thdm xac dinh ¢6 vi pham Hiép
dinh hodc van ban noi dia thuc thi Hiép dinh

Ngoai ra, mot sé cam két trong EVFTA tuy chua c6 trong phép ludt Viét Nam nhuwng do 1a cam két vé
quyén (Viét Nam ¢6 quyén thuc hién hoac khong), cam két mang tinh khuyén nghi (khong bat budc
thuc hién) hodc cam két ¢6 19 trinh (Viét Nam chwa phai thuc hién ngay), cam két vé van dé khong
thudc phap luat ndi dia nén mdc du phap luat Viet Nam chua ¢6 quy dinh twong ¢ng nhung khong
x€p vao nhém “chua tuan thd”. Nhém nay bao gom céc cam két sau:

Diéu I - Binh nghia

e Danh sach st dung nhiéu lan

Diéu Il - Pham vi diéu chinh

e (ac goi thau khong thudc pham vi diéu chinh

Diéu Il - Cac Ngoai Ié vé an ninh va ngoai lé chung
e Quyén hanh dong dé bao vé an ninh quac gia

e Quyén 4p dung cac ngoai lé vé dao drc, trat tv cong cong, strc khoe con ngudi, dong thuc vat,
bao vé quyén s hiru tri tué...

Diéu VI- Thong béo
e (am két dang tai thong tin moi thau (cach thirc dang tai, cac ndi dung phai dang tai)
e (am két lién quan t&i thong bao mai thau tém tat (cac ndi dung clia thong bao nay)

e (am két cho phép nha thau dua vao ké hoach lwra chon nha thau dé chuan bi viéc tham du thau
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Diéu IX - Cac tiéu chuan ky thuat
e (am két uu tién cac tiéu chuan quac té

e Quyén 4p dung cac tieu chuan ky thuat nham bao vé mai truong

Diéu XVI - Thong tin sau khi trao hgp dong

e (am két giai thich cho nha thau trugt thau vé Iy do lwa chon nha thau va vé cac wu thé cta nha
thau duoc lwa chon

e (am két vé viéc tap hop va thong bdo so liéu thong ké vé cac gdi thau thudc pham vi diéu chinh
cla Hiép dinh

Diéu XVII - Cung cap thong tin

e (am két lién quan t&i van dé cung cap thong tin vé cac gdi thau thudc pham vi diéu chinh theo
yéu cau cla EU

e (3c thong tin khong phai cung cap

Di€u XVIII - Giai quyét khi€u nai noi dia

e (Cam két vé viec khuyén khich giai quyét khi€u nai qua tham van gira co’ quan mua sém va nha thau

Diéu XIX - Thay dai va Diéu chinh pham vi 4p dung:

e (Cam két vé quy trinh stra dai, diéu chinh pham vi ap dung cta Chuong nay

Diéu XX - Hop tac

e (Cam két vé hop tac gitra VN - EU vé van dé mua sém cong

Diéu XXI - Uy ban dac biét vé Dich vy, Dau tw va Mua s3m céng

e Cam keét lien quan t&i thdm quyén cua Uy ban dac biét lien quan téi mua sédm cong

Di€u XXII - Cac dam phan trong tworng lai
e (am két lién quan t@i viéc dam phan thém gira hai bén vé thi tuc dau thau dién tir

e (am két lién quan t&i viec dam phan thém gitra hai bén vé ma cra thi treéng mua sdm cong
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: Danh gia va bé xuat
DANH GIA

(6 thé thay trong so cac nghia vu cam két trong EVFTA ma phap luat dau thau Viét Nam chua
tuong thich, ngoai mot s6 nghia vu dac thu ca EVFTA, phan Ién cac nghia vu khac déu van la
nhirng van dé lién quan t¢i minh bach va canh tranh, mot sd it lién quan t¢i cac van dé mang
tinh hé thong vé dau thau (vi du cac diéu kién doi vai tirng hinh thirc ddu thau, tiéu chuan ky
thudt trong dau thau, khi€u nai khi€u kién trong dau thau...).

(1) VE CAC QUY DINH CHUA TUO'NG THiCH THUOC DAC THU RIENG CUA EVFTA

Nhirng cam két trong EVFTA ma phdp ludt Viét Nam cé quy dinh hoan toan khac biét déu cha
yéu la cac nghia vu riéng dac thu cia EVFTA (vi du cac cam két vé céc tiéu chi xac dinh goi thau
thudc pham vi dp dung, vé dang tai van ban 4p dung riéng cho cac géi thu thugc dién diéu
chinh, cac bién phap vu dai trong nudc...). VE mat ndi dung, day 13 cac cam két gan véi viec mé
ctra thi trrarng dau thau cho cac nha thau EU (cac nguyén tac dau thau ap dung cho cac truong
hop nha thau EU duoc tham gia dau thau tai Viet Nam theo cam két mé ctra trong EVFTA).

Viéc phap luat chung cta Viét Nam vé dau thau hién khong c6 cac quy dinh vé cac van dé nay Ia
hoan toan binh thuong, hop logic. VE mat nguyén tac, doi véi cac linh vire mo cra theo cam
két, phap luat Viét Nam sé chi budc phai diéu chinh dé€ mé clra sau khi cam két co hiéu lwc, voi
ndi dung diéu chinh phu hop véi cam két. Tat nhién, trén thuc té, ciing ¢ nhiéu trwong hop
phdp luat Viét Nam truéc khi co cam két da mé cho cac doi tac nwéc ngoai & mic bang, tham
chi cao hon mrc mé cira trong cam két (vi du nhiéu cam két mé ctra thi trwdng dich vu cta
Viét Nam trong WTO nam 2007 c¢6 mirc mé ctra tham chi thap hon mc mé cira Viét Nam da ap
dung trudc do). Tuy nhién, riéng doi véi dau thau, theo phdp luat Viét Nam, thi truong nay van
chi danh cho cac nha thau trong nudc, déng ctra hoan toan doi véi cac nha thau nwéc ngoai trir
(i) cac trvong hop lién quan téi dau thau st dung von vay ODA hodc von vay qudc té va phai
tuan tha cac yéu cau cla doi tac vé cac van dé lién quan tdi von vay do, trong do cé van dé nha
thau; va (i) 03 trwong hop duoc phép dau thau quoc té theo Luat Dau thau (liét ké cu thé trong
Luat). Cho dén thoi diém nay, Viét Nam cting mai chi ¢d hai Hiép dinh c6 cam két mé ctra thi
treong dau thau, do la cac cam két trong khudn kho TPP va EVFTA, hai Hiép dinh thuong mai tu
do vira két thic dam phén va chua c6 hiéu luc, do dé chua duoc dua vao phép luat noi dia. Vi
vay, viéc phap luat dau thau Viét Nam chua 6 cac quy dinh vé md cira thi truong cho cac doi
tac EU theo EVFTA 13 ¢6 thé hiéu duorc.

Va cling vi ly do nay, viéc stra doi phap luat Vit Nam dé tuan thi cac cam két riéng gan voi viec
md cua thi trudng trong EVFTA sé chi nén thyc hién thong qua viéc xdy dyng mot van ban riéng
v&i cac quy dinh noi luadt héa cdc cam két nay va duoc 3p dung riéng cho cac géi thau thudc
pham vi diéu chinh ctia EVFTA.
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(1) VE CAC QUY DINH CHUA TWO'NG THICH THUOC CAC VAN DE VE MINH BACH, CANH TRANH

Dam bao minh bach va canh tranh trong cac tha tuc dau thau la van dé thudc pham vi chung, vé co
ban la khong gan lién vai cac noi dung riéng vé pham vi mé cira thi trwdrng. Tir goc do logic, thi tuc
dau thau cang minh bach, cong khai, cac diéu kién dau thau cang canh tranh, binh dang thi viéc thuc
hién dau thau trén thuc té€ cang thuan lgi, cong bang, quyén va lgi ich ciia cac nha thau tham gia
cang duoc tang cuong, hiéu qua st dung von cang dugc cai thién. Do do, cac quy dinh vé minh bach
va canh tranh trong mua sam cong cta EVFTA noi riéng, GPA noi chung, 13 ¢6 lgi khong chi cho cac
nha thau nu¢c ngoai tham gia cac géi thau thudc pham vi diéu chinh ma con mang lai lgi ich thiét
thuc cho ca cac nha thau noi dia cing nhw hiéu qua chung ctia hé théng dau thau noi dia.

Day o thé 13 ly do khién trong qua trinh stra ddi tong thé phap luat dau thau ndm 2013 Viét Nam da
quan tam va ndi luadt héa kha nhiéu cac quy dinh vé minh bach, canh tranh trong GPA (tvong ty nhu
EVFTA), ap dung chung cho toan bo cac goi thau.

C3u hoi dat ra la tai sao v&i logic nhu trén, van c6 nhirng cam két trong GPA (twong tu EVFTA) vé
minh bach va canh tranh tiép tuc dugc dat & bén ngoai hé théng phap luat Viét Nam (du Viét Nam c6
thé da biét vé nhirng hiéu qua dang ké cta cac quy dinh nay, va cd thé ciing biét rang khi gia nhap
GPA hodc thurc thi EVFTA Viét Nam ciing sé phai thuc hién cac yéu cau nay, tham chi la & pham vi
chung néu theo GPA)?

Cau trd lovi ¢d 1€ 13 nam & chi phi thurc hién cac quy dinh nay. Nhin vao nhom cac cam két vé minh
bach va canh tranh “da tuong thich” va nhém cam két “chua twong thich”, c6 thé thay cé sy khac
biét trong “dd khé cua thuc thi”.

Cu thé, khac véi nhdm nhirng quy dinh vé minh bach va canh tranh ma Viét Nam da noi luat hoa,
viéc thuc hién cdc quy dinh ciing I3 vé minh bach va canh tranh trong nhém “chua tuan thu” doi héi
cac no luc Ién hon, véi cac chi phi thuce hién cé thé cao hon. Vi du quy dinh vé dang tai thong tin dau
thau cd thé thuc hién dé hon quy dinh vé nhirng ndi dung bat budc phai dang tai; cing nhu vay
nguyén tac xac dinh thoi han c6 thé ap dung ngay, trong khi cac thoi han téi thi€u néu tang thém/rit
ngan lai sé anh hudng tdi toc do van hanh caa ca quy trinh va do dé khong dé thyc hién. €6 thé tai
thoi diém 2013, hién trang hé théng van hanh dau thau (nhan lwc, bo may) duoc cho la chua thé
dap (ng duoc ngay, va do do du hira hen la hiéu qua nhung cac quy dinh nay van chua duoc dua
vao phap luat néi dia?

Mac du vay, néu nhin sau hon, cé 1é khong it trong s6 nay la nhitng nghia vu ma thurc chat viéc thuc
hién khong phai qua khé khan, cing khong phai qua ton kém vé nquon luc, dac biét trong bdi canh
mai, khi cai cach hanh chinh va thyc hién chinh phu dién tir dang dwoc ddy manh & hau khap céc
ap, cac nganh, dac biét 13 & cdc co quan mua sdm ¢dp trung wong hoac & trung vong va khi cac yéu
cau vé canh tranh, cai cach thé ché dang ngay cang cap thiét nham dap (ng tét hon cac doi hoi cua
hoi nhap.
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()  VE CAC QUY DINH CHUA TUO'NG THiCH LIEN QUAN TO'I HE THONG DAU THAU

Mot s6 trong nhom cac cam két ma phap luat Viet Nam chua tuan tha gan véi cac van dé co ban
thudc vé hé thong (vi du hinh thirc chi dinh thau, dau thau dién tir...). Doi véi cac truong hop nay,
viéc phap luat Viét Nam chua “ndi ludt héa” day du cac quy dinh cla GPA (tuong ty EVFTA) khi stra
doi phdp luat dau thau nam 2013 c6 thé xuat phat tir ly do: nhirng van dé thudc vé hé thong khong
thé thyc hién ngay, khong thé chuyén ngay tir hé thong c sang mot hé thong méi ma can c6 thoi
gian va viéc chuan bi co s¢ dé chuyén doi dan dan.

(IV)  VE CAC CAM KET “KHONG BAT BUOC”

Vi nhom nay khong bét budc thuc hién, Viet Nam ¢6 thé tay tinh hinh ma diéu chinh phap luat phu
hop, trong dé chu y:

V@i cac cam két vé quyén: Viét Nam can tan dung quyén bang viéc dua vao phap luat ciia minh
cam két nay (phap luat chung hoac van ban riéng cho EVFTA tuy truong hop);

V@i cac cam két khuyén nghi hoac Iva chon (khong bat budc thure hién): Viét Nam ¢6 thé can
nhdc diéu chinh phap luat phu hgp véi lgi ich cia minh theo tirng thoi ky;

V@i cdc cam két ma Viét Nam chwa phai thuc hién ngay do c6 bao luu 19 trinh thuc hién (cht yéu
thudc nhom cam két tai biéu VI vé Thong bao, Diéu XI vé cac Thoi han, Diéu XVI vé Thong tin sau
khi trao hop dong): V&i nhom cam két nay, mac du hién duoc xem 13 twong thich, nhiéu quy
dinh lién quan sé tré thanh khong tuong thich khi hét thoi han bao luu. Khi do, Viét Nam bat
budc phai stra doi phap luat dau thau, it nhat véi cac goi thau thudc pham vi diéu chinh cta Hiép
dinh dé€ dam bao tuan tha EVFTA vé cac cam két nay.

V@i cdc cam két khong thudc phap luat noi dia: Mac du khong phai stra phap ludt noi dia dé phu
hop véi cam két EVFTA nhuwng viéc thuc thi cac cam két nay (thong tin cho phia EU, tap hop dir
liéu thong ké theo yéu cau cla phia EU...) van phai trién khai - vi vay can chu y xay dung co ché
ndi bo ctia Co quan quan ly vé dau thau dé c6 can ct thuc hién cac nghia vu nay.
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DE XUAT

VEé mat nguyén tac, cdc cam két trong EVFTA la budc phai tuan thu khi EVFTA ¢6 hiéu luc, tuy nhién
cdng trong nguyén tac, Viét Nam sé chi phai tuan th cac cam két doi véi cac goi thau thudc pham vi
diéu chinh cGa EVFTA ma thoi.

Vi vdy, mac du doi vai tat ca cac nghia vu trong EVFTA ma phép luat Viét Nam chua tuan thi nhu liét
ké & trén, phap luat Viét Nam sé phai duoc diéu chinh, stra doi twong (ng, Viét Nam ding trudre 02
lya chon stra doi:

e Hoac la chi stra doi phap luat dé tuan thi EVFTA cho truong hop cac gdi thau thudc pham vi diéu
chinh EVFTA (gitr nquyén trang phap ludt dau thau chung, chi stra doi phap luat ép dung riéng
cho cac goi thau thudc pham vi diéu chinh cta EU, va danh cho nha thau EU): Viét Nam c6 thé
ban hanh 01 van ban phép luat riéng dé thyc thi cam két EVFTA vé mua sam cong, trong dé quy
dinh vé cac ndi dung ma phap luat hién tai chwa phu hop EVFTA theo huéng phu hop véi cam
két trong Hiép dinh. Van ban nay sé chi dp dung riéng cho cac goi thau thudc pham vi diéu chinh,
ap dung cho cac nha thau EU. Phap luat dau thau chung van gilr nhu hién tai;

e Hoac la stra doi phap luat dau thau cho phu hop véi cam két EVFTA, 4p dung cho tat ca cac hoat
dong dau thau ndi chung: Theo cach nay, Viét Nam sé stra doi truc tiép vao phap luat dau thau
(pham vi dp dung chung) dé tuan tha EVFTA khong chi cho cac goi thau thudc pham vi diéu chinh
ma con cho tat ¢d cac goi thau néi chung.

Theo phuong an thir nhat (xdy dung van ban phép luat riéng dé thuc thi EVFTA) thi Viét Nam sé dam
bao tuan thi EVFTA, khong lam xao tron hé thong phdp luat dau thau hién nay, tuy vay hiéu qua tir
cdc cam két sé khong lan téa téi toan bo hé thong dau thau noi chung.

Theo phuong an th hai (stra doi phdp luat chung dé thuc thi EVFTA), hiéu qua thuc thi EVFTA sé lan
toa dén toan bg hé thong phap luat dau thau, vai tat ca cac hoat dong dau thau tai Viét Nam, va Viét
Nam sé san sang khong chi cho EVFTA ma con cho ca TPP va GPA trong tuong lai. Tuy nhién, néu thuc
hién phuong an nay déi voi toan bo cac cam két hién con chua tuan thu cda EVFTA thi sé doi hoi
nhirng no lyc rat Ion vé tu duy, thé ché va nguon luc cho viéc thuc hién.

Do do, trén co s& can nhac tinh chat cia cac cam két chua tuan tha, cing cac lgi thé - bat lgi ciia moi
phuong an, Nhdm Nghién ciru dé xudt Viét Nam sé thurc hién tuan tha EVFTA vé mua sam cong theo
cung lic ¢a 02 phuong an, moi phuong an sé cho mot nhom cac cam két thich hop.

Cu thé:
(1) DE XUAT XAY DUNG VAN BAN RIENG THU'C THI EVFTA

Dai v&i nhirng cam két lién quan t¢i viec mé cra thi truong dac thu riéng caa EVFTA, viéc stra doi
phdp luat dau thau chung Viét Nam theo cac cam két nay caa Hiép dinh la khong kha thi va khong

27



28

TONG HOP KET QUA RA SOAT

phu hop (do diéu nay dong nghia vai viec mé clra cho tat ca cac doi tac khong phai la mot Bén cua
Hiép dinh). Do d6, viéc xdy dwng mot van ban riéng, véi cac quy dinh ndi ludt hda cac cam két dac
thl cta EVFTA, dé thuc thi Hiép dinh la phu hop.

Van ban nay sé duoc wu tién ap dung doi véi cac goi thau thuoc pham vi diéu chinh ctia Hiép dinh
trong cac truong hop c6 quy dinh khac nhau gitra Van ban nay va phap luat chung vé cung mat van
dé. Treong hop van ban nay khong c6 quy dinh thi ap dung quy dinh cta phap luat chung vé dau
thau.

Van ban nay sé noi luat héa cdc quy dinh thuoc nhoém “chua tuan thi” sau day:

i

e Diéu | (binh nghia): khai niém “Co’ quan mua sam”; “Bién phap wu dai trong nudc”, “Chi dinh
thau”, “bau thau dién tu”

e Diéu Il (Pham vi): Cam két vé Tiéu chi xac dinh cac goi thau thudc pham vi diéu chinh, Cac goi
thau thuoc pham vi diéu chinh, Gia géi thau;

e Diéu IV (Cac nguyén tac chung): Cam két vé Dai xtr qudc gia va Khong phan biét doi xur; Cac bién
phap vu dai trong nudc

e Diéu V (Cac bién phdp trong thoi ky chuyén doi): Cam két vé cong khai thong tin vé cac bién
phap/quy dinh phap luat ap dung cho cac géi thau thudc pham vi diéu chinh

e Diéu VIl - Banh gid nha thau: Cam két lién quan tdi hinh thirc ddu thau han ché (quy trinh, cach
thic thong bao, thoi han...)

e Diéu Xl (Chi dinh thau): Tat ca cac cam két trong Di€u nay (Nguyén tac ap dung chi dinh thay;
Cac truong hop duoc phép chi dinh thau...)

e Diéu XIV - Dau thau dién ti: Cam két 4p dung phuong phédp danh gid ty dong

Do kha nhiéu cac quy dinh dy kién dwa vao Van ban riéng thuc thi EVFTA vé mua sam cong hién
dang duoc quy dinh trong Luat Dau thau, dé dam bao gid tri phap ly ca cac quy dinh, van ban thuc
thi EVFTA can duoc ban hanh duéi hinh thirc Van ban Luat (Luat vé dau thau thuc thi EVFTA).

(1) BE XUAT SU'A DOI PHAP LUAT DAU THAU CHUNG

Doi voi cdc cam két lién quan tdi cac van dé vé minh bach, canh tranh co ban cé thé dp dung & dién
rong mot cach kha thi, Nghién cru Ra sodt dé xudt sira doi truc ti€p cac van ban phap luat vé dau
thau (c6 pham vi dp dung chung) theo huéng phu hop véi EVFTA. Viéc stra doi theo hudng nay sé
duoc thuc hién tryc ti€p véi cac van ban trong hé thong phap luat dau thau c6 quy dinh vé van dé
lién quan; truong hop ¢ nhiéu van ban ciing quy dinh vé mot ndi dung “chua twong thich” thi viéc
stra doi trudrc hét can duoc thyc hién doi véi van ban c6 gia tri phap Iy cao nhat trong so do.
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Cu thé, dé xuat stra doi phép luat noi dia dé diéu chinh quy dinh, ndi luat hoa cac cam két sau day:

Diéu XIV - bau thau dién tir: Cam két vé thdng bao day du cho cac bén tham gia thau vé cac
thong tin vé dau thau

Diéu XV - XU ly ho so dy thdu va trao hop dong: Cam két vé viéc xac minh lai véi nha thau trong
treong hop giad chao thau thap bat thuong; Cam két khong st dung quyén tuy chon mua thém,
stra doi, cham dirt hop dong dé lan tranh cac nghia vu trong Chuong nay;

Diéu XVI - Thong tin sau khi trao hop dong: Cam két vé cdng bo thong tin vé quyét dinh chon
thau (cac ndi dung thong tin bat budc phai co);

Diéu XVIII - Gidi quyét khi€u nai ndi dia: Cam két bdo dam cac bién phap bai thuong néu két luan
phic tham xac dinh c6 vi pham Hiép dinh hodc van ban néi dia thuc thi Hiép dinh.

Trén thuc t€, do phan I&n cac cam két néi trén lién quan téi cdc ndi dung mang tinh chi tiét, hién
dang quy dinh trong cac Nghi dinh va/hodc Thong tv huéng dan Luat Dau thau, giai phap thuc tién
va tap trung nhat |a stra trong cac van ban cap Nghi dinh c6 quy dinh lién quan (dac biét la Nghi dinh
63/2014/ND-CP), sau d6 néu Thong tu hwdng dan c6 quy dinh khac véi Nghi dinh da stra doi thi diéu
chinh Thong tu cho phu hep.
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Tom lai

Ra soat phap luat Viét Nam v&i cdc cam két EVFTA vé mua sam cong cho thay da so cac quy dinh cta
phdp luat viét Nam vé ddu thau da co ban tuong thich véi cac cam két vé mua sém cong trong
EVFTA. DGi v&i nhom da twong thich, Viét Nam sé khong phai diéu chinh, stra doi gi vé phép luat
nhung can dac biét chi trong téi cong tac thuc thi, dé dam bao rang cac quy dinh phap luat duoc
tuan thu nghiém tuc, hiéu qua trong thuc té€ dau thau.

C4c cam két cta EVFTA ma hién phap luat viét Nam chua tuong thich bao gom ca cac cam két gan
véi van dé dac thu clia EVFTA (cac gdi thau thudc pham vi diéu chinh) va cac cam két lién quan t¢i
cac van dé minh bach, canh tranh néi chung. Dai vai cac trearng ho'p nay, Nghién clru Ra soat dua ra
dé xudt vé thuc thi véi 02 dinh huéng co ban. Thir nhat, xay dung 01 van ban cap Luat dé quy dinh
Vvé cac cam két dac thu cua EVFTA, chi ap dung cho cac gdi thau thudc pham vi diéu chinh cta EVFTA
va cho cdc nha thau EU. Thit hai, stra doi phap ludt ddu thau ap dung chung dé dua vao cac cam két
cla EVFTA lién quan t@i tinh minh bach, canh tranh trong dau thau, qua dé ap dung cac cam két nay
cho toan bo cac géi thau néi chung.



Phan thu hai
Bang tong hgp két qua ra soat
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Ghi chu:

= Cam két ma Viét Nam khong/chwa phai thuc hién (do bao lwu, do khong bat bugc,
do chua dén 16 trinh; van dé khong thudc phap luat ni dia vé noi dung)

Cam két ma PLVN da dap (rng hoan toan

=== Cam két ma PLVN da dap (rng mot phan

Cam két ma PLVN chua dap &ng, phai stra doi

Piéu

Cac nghia vu cam két

Diéu I - Cac dinh nghia

Hang hoéa va dich vy thuong mai
(PLVN rong hon, bao truim cam két)

Ngay

Nguoi

bdng tai

Nha thau dap (rng yéu cau

Chi dinh thau

PLVN hiéu chi dinh thau bao gom viéc lva chon 01 nha
thau trong khi EVFTA hiéu I3 lya chon mot hodc mot so
nha thau

Thong bdo moi thau

PLVN ¢6 nhiéu khdi niém lién quan nhung trong tong thé
da bao trum

Dau thau rong rai

Diéu Il - Pham vi diéu chinh

Tiéu chi xac dinh g6i thau thudc pham vi diéu chinh

Hiép dinh néu 03 tiéu chi (Ngudng gid tri, Co quan mua
sam; Loai hang hda, dich vu mua sém) con PLVN néu 02
tiéu chi (ty 1é von nha nuwéc trong tong gid tri mua sam;
(o' quan mua sam)

Diéu Il - Cac Ngoai lé vé an ninh va ngoai lé chung

Quyén hanh dong dé bao vé an ninh qudc gia

Diéu IV - Cac nguyén tic chung

Nguyén tac doi xir quac gia va khong phan biét doi xtr
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Van ban
(PLVN da ghi nhan hinh thic thong diép dién t nhu
van ban)

Dich vu
Dich vu xay dung
(Twong duong vai khai niém “xay lap” trong PLVN)

Dau thau dién tir

D4au thau (mua sém chinh pha/mua sém cong)

Bién phap
PLVN khong c6 thuat ngr “bién phap” nhung 6 cac khai
niém khac tap hop lai véi ndi dung trong rng

Danh sach str dung nhiéu lan

PLVN chua c6 khai niém nay (trir dau thau mua thudc)

Co quan mua sam

Bién phap vu dai trong nuéc

PLVN hep hon EVFTA

Dau thau han ché

(tvong duong véi “Ddu thau rong rai ¢ lya chon danh
sach ngan” trong PLVN)

Tiéu chuan ky thuat

(C4c goi thau thudc pham vi diéu chinh
Hiép dinh chi diéu chinh mot nhém nhd cac goi thau
(C4c g6i thau khong thugc pham vi diéu chinh

Day la van dé riéng cuia Hiép dinh, PLVN khong quy dinh

Gid goi thau
(PLVN khong cu thé nhu cam két)

Quyén ap dung cac ngoai lé vé dao durc, trat ty cong
cdngq, strc khoe con nqudi, dong thuc vat, bao vé quyén
s¢ hivu tri tué ...

Nguyén tac bao dam tuan thu Hiép dinh trong qua trinh
tién hanh dau thau

Nguyén tac st dung phuong tién dién tir
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Ghi chu:

= Cam két ma Viét Nam khong/chwa phai thuc hién (do bao lwu, do khong bat bugc,
do chua dén 16 trinh; van dé khong thudc phap luat ni dia vé noi dung)

—— (Cam két ma PLVN da dap (ng hoan toan
=== Cam két ma PLVN da dap (rng mot phan

Cam két ma PLVN chua dap &ng, phai stra doi

Piéu

Cac nghia vu cam két

Nguyén tac lién quan tdi quy tac xuat x& ctia hang héa,
dich vu dau thau

Diéu V - Thong tin vé hé thong dau thau

Cam két cong khai cac thong tin vé cac bién phap ap
dung ddi vai cac goi thau thudc pham vi diéu chinh

Diéu VI- Thong bdo

Cam két dang tai thong tin mai thau (cach thirc dang tai,
cac ndi dung phai dang tai)

Nghia vu cho phép nha thau dwa vao ké hoach lva chon
nha thau dé chuan bi viéc tham du thau

Di€u VII - Piéu kién tham du thau

Cam két chi gi¢i han cac diéu kién du thau & céc tiéu chi
lién quan t&i nang lyc phap ly, tai chinh, thuong mai va
ky thuat

Cac truong hop dugc phép loai trir nha thau

Diéu VIl - Lya chon danh sach ngan
(Qualification of Suppliers)

Cam keét lién quan t¢i hé thong dang ky nha thau va y
nghta cGia hé thdng nay trong quy trinh thau

Cam két thong bao quyét dinh cta co' quan mua sam
trdc yéu cau tham gia thau hoac yéu cau duoc dua vao
Danh sach nha thau str dung nhiéu lan
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Nguyén tac lién quan tdi cac Bién phap uu dai trong
nuoc

Cam két lién quan t¢i thong bdo moi thau tém tat (cic
ndi dung cta thong bao nay)

Cam két vé thong bao ké hoach lya chon nha thau

PLVN chua dap trng yéu cau cta Hiép dinh vé dang tai
sém, tuy nhién do day Hiép dinh khong yéu cau thoi gian
cu thé nén co ban PLYN da twong thich

Cam két khong 4p dung diéu kién kinh nghiém trir cac
truong hop ddc biét

Cam két vé cach thirc danh gia cac diéu kién du thau

Cam két lien quan t&i hinh thirc ddu thau han ché (quy
trinh, cach thirc thong bdo, thoi han...)

Cam két lién quan t&i danh sach nha thau st dung nhiéu lan
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Ghi chu:

Cam két ma Viet Nam khong/chua phai thuc hién (do bdo luu, do khéng bét budc,

do chua dén 16 trinh; van dé khong thudc phap luat ni dia vé noi dung)

Cam két ma PLVN da dap (rng hoan toan

=== Cam két ma PLVN da dap (rng mot phan

Cam két ma PLVN chua dap &ng, phai stra doi

Piéu

Cac nghia vu cam két

Diéu IX - Cac tiéu chuan ky thuat

Cam két bao dam khong st dung cac tiéu chuan ky thuat
dé can tré thuong mai

Nghia vu khong st dung céc tiéu chuan ky thuat dan
chiéu t¢i cdc nhan hiéu, tén thuong mai ...

Diéu IXb - Tham van/tham do thi treong

Quyén tién hanh cac tham van/tham do thi truong dé
xdy dung g6i thau

Diéu X - Noi dung ho so' mei thau

Cam két vé cac noi dung bat budc trong ho so moi thau

Diéu XI - Cac thoi han trong dau thau

Cam két chung vé cac thoi han

Diéu X1l - Dam phén

Cam két lién quan tdi cac trwong hop cd thé dam phan

Diéu XlIl - chi dinh thau

Cam két vé cac nguyén tac doi vai chi dinh thau

Diéu XIV - au thau dién tr

Cam két ap dung phuong phép danh gid tu dong

Diéu XV - Xt ly ho sor dy thau va trao ho'p dong

Cam két vé cach thire xtr ly ho so' du thau (quy trinh xd ly
cdng bdng khach quan, cho phép stra 16i khong o y vé
thé thirc trong ho so du thau)

Cam két vé viéc xac minh lai véi nha thau trong trong
hop gia chao thau thap bat thuong
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Cam két khong str dung cac tiéu chudn ky thuat mang dac
diém miéu ta

Cam két wu tién cac tieu chuan quoc té

Cam két khong str dung cac y kién tu van tlr ¢ nhan/té
chirc ¢ lgi ich lién quan téi géi thau

Quyén ap dung cac tiéu chudn ky thuat nham bao vé moi
treong

Quyén tham van chuyén gia, co quan Nha nuérc, chu thé
tham gia thi truong

Cam két tra 10i cac cau hoi tir cac bén quan tam vé ho so
moi thdu

Cam két lien quan tai viéc stra doi ho so moi thau (cac noi
dung stra doi, cac tha tuc thong bdo vé viéc sira dai...)

Cac thoi han cy thé doi voi trng goi thau

(4c yéu cau lién quan tai viec dam phéan

Cam két chi dp dung hinh thdrc chi dinh thau trong cac
truong hop duoc liét ké

Cam két vé viéc bdo cao vé tirng hop dong thuc hién
theo hinh thdrc chi dinh thau

Cam két vé thong bao day du cho cac bén tham gia cudc
thau vé cac thong tin thau

Cam két vé cach thirc trao hgp dong (ho so tring thau
phai dap (rng cac yéu cau néu trong thong bao/ho so
moi thau)

Cam két vé tiéu chi lua chon nha thau ¢6 vu thé nhat hodc
€6 gia thap nhat (néu gia la tiéu chi danh gid duy nhat)

Cam két khong st dung quyén tuy chon mua thém, stra
dai, chdm dut hop dong dé 1an tranh cac nghia vu trong
Chuong nay
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Cam két ma Viet Nam khong/chua phai thuc hién (do bédo luu, do khong bét budc,
do chua dén 16 trinh; van dé khong thudc phap luat ni dia vé noi dung)

Cam két ma PLVN da dép rng hoan toan
Cam két ma PLVN da dap itng mot phan

Cam két ma PLVN chua dap &ng, phai stra doi

Diéu Cac nghia vy cam két
Diéu XVI - Théng tin sau khi trao hgp dong Cam két bao dam khong st dung cac tiéu chuan ky thuat
dé can tro thuong mai
Cam keét lién quan tdi viéc lvu trir dir liéu vé goi thau
Diéu XVII - Cung cap thong tin Cam keét lién quan t¢i van dé cung cap thong tin vé cac

g0i thau thudc pham vi diéu chinh theo yéu cau ctia EU

Diéu XVIII - Giai quyét khi€u nai noi dia

Cam két duy tri it nhat mét co quan hanh chinh hoac tw
phap dé xur ly cac khi€u nai vi pham Hiép dinh nay hoac
vi pham cac quy dinh néi dia thyc thi Hiép dinh nay

Cam két bao dam thoi gian toi thiéu dé nha thau
khi€u nai

Cam két vé cac bién phéap khan cap tam thoi dé bao
dam quyén t6 tung cda cac bén

Diéu XIX - Thay dai va Diéu chinh pham vi ap dung Cam két vé quy trinh stra dai, diéu chinh pham vi 4p dung

cla Chuong nay

Diéu XX - Hop tac Cam két vé hop tac giira VN - EU vé van dé mua sdm cong

Diéu XXI

- Uy ban dic biét vé Dich vu, Cam két lién quan t¢i tham quyén cda Uy ban dac biét

Dau tr va Mua sam cong lién quan téi mua sdm cong
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Cam két khong str dung cac tiéu chudn ky thuat mang dac
diém miéu ta

Cam két wu tién cac tiéu chuan quoc té

Cam két vé viéc tap hop va thong béo s6 liéu thong ké
V€ cac goi thau thudc pham vi diéu chinh cia Hiép dinh

C4c thong tin khong phai cung cap

Cam két vé viéc khuyén khich giai quyét khi€u nai qua
tham van gitra co quan mua sam va nha thau

Cam két xtr Iy nhanh chéng, hiéu qua cac khiéu nai,
khong lam anh hudng tdi viéc tham dy thdu hodc quyén
tiép tuc

Cam két bdo dadm c6 mot co' quan hanh chinh hodc to
tung khach quan xem xét lai quyét dinh gidi quyét khiéu
nai clia co' quan mua sam néu nha thau khiéu nai tiép

Cam két vé viéc bao dam quyén kién ra Toa quyét dinh
phuc tham va bao dam cdc quyén t6 tung” cua cac bén
lién quan trong quy trinh kién tai Toa nay

Cam két bao dam cac bién phap bai thuong néu két luan
phtc tham xac dinh ¢6 vi pham Hiép dinh hoac van ban
noi dia thuc thi Hiép dinh
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Ghi chu:

= Cam két ma Viét Nam khong/chwa phai thue hién (do bao lwu, do khong bat budc,
do chua dén 16 trinh; van dé khong thudc phap luat noi dia vé noi dung)

—— (Cam két ma PLVN da dap (ng hoan toan
== Cam két ma PLVN da dap (rng mot phan

Cam két ma PLVN chua dap (ng, phai stra doi

Diéu Cac nghia vu cam két

Diéu XXIl - Cac dam phan trong twong lai Cam két lién quan t¢i viéc dam phan thém gitra hai bén
vé tha tuc dau thau dién tar
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Cam két lién quan t&i viéc dam phan thém gira hai bén
vé md cra thi trudrng mua sam cong
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Phan thu ba
Bang ra soat chi tiét




BANG RA SOAT CHI TIET

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

Article 1 Definitions
For the purposes of this Chapter:

commercial goods or services
means goods or services of a type
generally sold or offered for sale in
the commercial marketplace to, and
customarily purchased by, non-gov-
ernmental buyers for non-govern-
mental purposes;

construction service means a service
that has as its objective the realiza-
tion by whatever means of civil or
building works, based on Division 51
of the United Nations Provisional
Central Product Classification (CPC);

days means calendar days;

electronic auction means an itera-
tive process that involves the use of
electronic means for the presentation
by suppliers of either new prices, or
new values for quantifiable non-price
elements of the tender related to the
evaluation criteria, or both, resulting
in a ranking or re-ranking of tenders;

government procurement means
the process by which a procuring en-
tity as defined hereinafter obtains
the use of or acquires goods or serv-
ices, or any combination thereof, for
governmental purposes and not with
a view to commercial sale or resale
or use in the production or supply of
goods or services for commercial sale
or resale;

Luat Thwong mai:

Diéu 3. Hoat dong thuong mai la
hoat dong nham muc dich sinh loi,
bao gom mua ban hang hda, cung
(rng dich vy, dau tu, xdc tién thuong
mai va cac hoat dong nham muc dich
sinh loi khac.

Diéu 3.2 Hang hoa bao gom:

a) Tat ca cac loai dong san, ké ca
dong san hinh thanh trong twong lai;

b) Nhirng vat gan lién vai dat dai.

Diéu 3.9: Cung &ng dich vu la hoat
dong thwong mai, theo dé6 mot bén
(sau day goi la bén cung tng dich
vu) ¢6 nghia vu thuc hién dich vu cho
mot bén khac va nhan thanh toan;
bén st dung dich vy (sau day goi la
khach hang) c6 nghia vu thanh toan
cho bén cung tng dich vy va str
dung dich vu theo thoa thuan

Bo luat Dan sw 2005

Diéu 124: Giao dich dan su thong
qua phuong tién dién tr dudi hinh
thurc thong diép dir liéu dugc coi la
giao dich bang van ban.

Luat dau thau va Nghi dinh
63/2014/ND-CP:

Xay lap gom nhirng cong viéc thudc
qua trinh xay dwng va lap dat cong
trinh, hang muc cong trinh.

San pham, dich vu cong la san
pham, dich vu thiét yéu doi vai doi
song kinh té - xa hoi cua dat nuorc,
cong dong dan cu hodc bao dam

Danh gid:

Vé co ban cac khdi niém theo phap
luat viet Nam tuong doi phu hop véi
thuat ngtr duoc khai niém trong Hiép
dinh. Tuy nhién c6 mot so lwu y sau:

Hang héa va dich vy thuwo'ng mai:
Luat Thuong mai khong phan biét ro
hang héa dich vy thvong mai vai
hang héa, dich vu phi thuvong mai.
Mac du vay, néu két hop véi khai
niém hoat dong thwong mai thi hang
hda, dich vu I3 doi tuong cla cac
hoat dong thwong mai nham muc
dich sinh 101, trong do6 c6 hoat dong
mua ban, sé dugrc coi la hang hoa,
dich vu thuvong mai. Theo cach nay
thi khdi niém cda Viét Nam da phu
hop voi khéi niém trong cam két.
Van ban: Phap luat Viét Nam khong
¢6 dinh nghia vé van ban nhung da
dua dir lieu dién t&r thanh mot dang
cla van ban, trong khi day la ndi dung
cot 16i trong dinh nghia “van ban” tai
Cam keét. Vi vay vé co ban phap luat
VN da phu hop véi cam két.

Dich vu xay dwng la khai niém duoc
hiéu tvong dong véi khai niém xay
|3p cua Luat dau thau. Theo do phap
ludt VN da phu hop véi cam két.

Trong phdp ludt VN con cé khdi niém
vé san pham, dich vu cong dugc tach
riéng ra khoi khai niém vé dich vu
phi tu van, hang hda, xay lap. Noi
dung nay sé dugc danh gia cu thé
trong Diéu 2.
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in writing or written means any
worded or numbered expression that
can be read, reproduced and later
communicated. It may include elec-
tronically transmitted and stored in-
formation;

limited tendering means a procure-
ment method whereby the procuring
entity contacts a supplier or suppliers
of its choice;

measure means any law, requlation,
administrative guidance or practice,
or any action of a procuring entity re-
lating to a covered procurement ;

multi-use list means a list of suppli-
ers that a procuring entity has deter-
mined satisfy the conditions for
participation in that list, and that the
procuring entity intends to use more
than once;

notice of intended procurement
means a notice published by a
procuring entity inviting interested
suppliers to submit a request for par-
ticipation, a tender, or both;

offset means any condition or under-
taking that encourages local devel-
opment or improves a Party's
balance-of-payments accounts, such
as the use of domestic content, of
domestic suppliers, the licensing and
transfer of technology, investment,
counter-trade and similar action or
requirement;

open tendering means a procure-
ment method whereby all interested
suppliers may submit a tender;

quoc phong, an ninh ma Nha nuéc
phai t6 chirc thuc hién trong céc linh
vure: y té, gido duc - dao tao, van
hda, thong tin, truyén thong, khoa
hoc - cong nghé, tai nguyén - moi
trrong, giao thong - van tai va cac
[inh vyc khdc theo quy dinh cla
Chinh phu. San pham, dich vu cong
bao gom san pham, dich vu cong ich
va dich vu su nghiép cong.

Pau thau qua mang la dau thau
duoc thyc hién thong qua viéc str
dung hé thong mang dau thau quac
gia.

Pau thau la qua trinh lya chon nha
thau dé ky két va thuc hién hop
dong cung cap dich vy tu van, dich
vu phi tu van, mua sam hang hoa,
xay 13p; lva chon nha dau tw dé ky
két va thuc hien hgp dong du an
dau tu theo hinh thirc ddi tac cong
tw, dv an dau tu c6 st dung dat trén
co' s& bao ddm canh tranh, cong
bang, minh bach va hiéu qua kinh té.

Ngoai ra Diéu 3 clia Luat dau thau co
quy dinh doanh nghiép nha nuéc
duoc ban hanh quy dinh vé Iua chon
nha thau phu hop véi viéc lua chon
nha thau cung cap nguyén liéu,
nhién liéu, vat liéu, vat tu, dich vu tu
van, dich vu phi tw van dé bao dam
tinh lién tuc cho hoat dong san xuat,
kinh doanh va mua sam nham duy
tri hoat dong thudng xuyén cla
doanh nghiép nha nuédc.

Chi dinh thau [3 hinh thirc lwa chon
nha thau theo d6 chu dau tv xac

Ngay: Phap luat Viét Nam da c6 quy
dinh pht hop (chd y la theo phdp
luat dau thau Viét Nam, doi voi
treong hop thoi han dudi 10 ngay
thi “ngay” sé duoc hiéu I3 “ngay lam
viéc” tire [a ngay theo lich trir di
nhirng ngay nghi, ngay Ié theo quy
dinh ctia phap luat 6 lién quan; doi
véi treong hop thoi han tir 10 ngay
tre [én thi 13 ngay theo lich. Hiép
dinh chi quy dinh vé ngay theo lich,
phan [&n cho cac thoi han toi thiéu,
vi vay cach quy dinh hién nay cla
phap ludt Viét Nam da phu hop véi
Hiép dinh vé “ngay theo lich”, va
thuan loi hon so vai Hiép dinh vé
“ngay lam viéc”).

Dau thau qua mang la khai niém cé
trong phdp luat dau thau cta VN, tuy
nhién ndi ham vé viéc ddu thau dién
tl nhu néu trong Hiép dinh chua
duoc cu thé hoa trong phép luat VN,
cu thé la viéc cho phép sir dung
phuong tién dién tir dé nha thau
chao gid méi hoac chao cac yéu to
méi khong phai la gid nhung lvong
hoa duoc hoac ca hai chua duoc
phap luat VN quy dinh, phap luat VN
hién chi cho phép nha thau nop HSDT
thong qua phuong tién dién tt la Hé
thdng mang dau thau quac gia (chao
gid mot 1an).

P3u thau (mua sém chinh phi/mua
sam cong) la khai niém vé co ban
phu hop véi quy dinh cua phap luat
VN, tuy nhién dé hi€u ro hon ndi ham
cta khdi niém nay can xem két hop
v&i Diéu 2 vé pham vi diéu chinh.
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person means a natural person or a
juridical person;

procuring entity means an entity
covered under a Party's Annexes ;

publish means to disseminate infor-
mation through paper or electronic
means that is distributed widely and
is readily accessible to the general
public;

qualified supplier means a supplier
that a procuring entity recognizes as
having satisfied the conditions for
participation;

selective tendering means a pro-
curement method whereby only
qualified suppliers are invited by the
procuring entity to submit a tender;

services includes construction serv-
ices, unless otherwise specified;

supplier means a person or group of
persons that provides or could pro-
vide goods or services to a procuring
entity;and

technical specification means a ten-
dering requirement that :

(a) sets out the characteristics of:

(i) goods to be procured, including
quality, performance, safety and di-
mensions, or the processes and
methods for their production; or

(iii) services to be procured, including
quality, performance and safety or
the processes or methods for their
provision; or

dinh nha thau 6 tw cach hop lé, 6
dt nang luc va kinh nghiém dén
nhan ho so yéu cau

Thong bdo mei thau 13 thong bao
do bén mai thau glri dang tai hodc
ty dang tai moi cac nha thau quan
tam nop ho so du thau

Uu dai trong lra chon nha thau la
viéc wu dai cho hang héa cé chi phi
san xudt trong nwdc chiem ty lé tir
25% trer 1én hodc wu dai cho nha
thau trong nudc, nha thau khi tham
gia dau thau quéc té trong cac
treong hop quy dinh tai Diéu 14 Luat
dau thau.

Pau thau rong rai I3 hinh thire lva
chon nha thau, nha dau tu trong dé
khong han ché so lwong nha thau,
nha dau tu tham du.

Nha thau nué'c ngoai I3 t6 chirc
duoc thanh [ap theo phap luat nwéc
ngoai hoac ca nhan mang quac tich
nuéc ngoai tham du thau tai Viét
Nam.

Nha thau trong nuwérc la t6 chirc
duoc thanh |ap theo phap luat Viét
Nam hodc ¢ nhan mang quac tich
Viét Nam tham du thau.

Co’ quan mua sam la chd dau tu (t6
chirc s& hiru von hoac t6 chire duoc
giao thay mat cht s& hiru von, to
chirc vay von truc ti€ép quan ly qua
trinh thuc hién du an), bén moi thau
(Ia co quan, t6 chirc c6 chuyén mon
va nang luc dé thuc hién cac hoat
dong dau thau gom Chu dau tu hoac

Chi dinh thau [3 khai niém c6 noi
dung khac mot phan so véi quy dinh
clia Nghi dinh 63/2014/ND-CP, phap
luat Viét Nam quy dinh chi dinh thau
|a viéc chu dau tw lwa chon chi 01
nha thau, con theo cam két thi chi
dinh thau cho phép co’ quan mua
sam lua chon mot s6 nha thau.

Bién phap (measure): phap luat dau
thau VN khong c6 thuat ngir dé chi
khai niém cu thé nay tuy nhién da cé
tat ca cac quy dinh phap luat, phap
quy, van ban, thong &, hanh vi hanh
chinh cta co quan Nha nuéc 6 lién
quan t&i goi thau nhu ndi ham caa
khdi niém trong Hiép dinh.

Danh sach str dung nhiéu 13n khong
duoc phap luat dau thau trong nudrc
quy dinh, trtr trvong hop phap luat
vé dau thau thudc c6 quy dinh
nguyén tac vé noi dung nay.

Thong bao me'i thau theo Hiép dinh
la thudt ng st dung chung cho c3
treong hop moi quan tam, moi so
tuyén, moi nop ho so du thau. Theo
Luat dau thau thi chi dung thuat ngl
“thong bao moi thau” cho moi nop
ho so' du thau, truong hop moi
quan tam thi dung “thong bao mai
quan tam”, moi so’ tuyén thi dung
“thong bao moi so’ tuyén” Tuy nhién
trong tong thé thi cac thuat ngtr
trong PLVN da dugc bao trum trong
thuat nglr chung ctia cam két.

Bién phdp wu dai trong nudc theo
Hiép dinh chi dinh nghia ban chat, do
dé la khai niém rong hon “uvu dai
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(b) addresses terminology, symbols,
packaging, marking or labelling re-
quirements, as they apply to a good
or service.

t6 chirc do chti dau tw quyét dinh
thanh lap hoac lva chon; bon vi du
todn truc tiép st dung nguon von
mua sam thuong xuyén; Don vi mua
sam tap trung; Co quan nha nudc co
tham quyén hodc to chirc truc thudce
do co’ quan nha nwéc c6 tham quyén
lra chon)

Pang tai duogc hiéu viéc pho bién cac
thong tin vé dau thau thong qua bdo
chi hodc phuong tién dién t&r mot
cach rong rai va cong ching dé dang
tiép can.

Nha thau dép &ng yéu cau la nha
thau dap (rng diéu kién xét duyét
tring thau theo quy dinh tai Diéu 42,
43 cla Luat dau thau.

Pau thau han ché 3 hinh thirc lua
chon nha thau theo d6 chu dau tw
qui thw moi nha thau cé tén trong
danh sach ngén dén nhan ho so moi
thau.

Dich vu bao gom dich vu tw van va
dich vu phi tw van, dich vu cong

Nha thau la ca nhan/nhém ca
nhan/t6 chirc, gom nha thau chinh
va nha thau phu cung cap hang hoa
hay dich vu hay cong trinh xay lap
cho chu dau tu.

Tiéu chuan ky thuat la cac yéu cau
do chu dau tu néu trong ho so moi
thau, ho so yéu cau.

(Théng tw 01/2015/TT-BKHOT, Thong
tw 03/2015/TT-BKHDT, Thong tu
05/2015/TT-BKHOT, Thong tu

2.1

trong ddu thau
Luat dau thau.

theo quy dinh cta

Dau thau rong rai theo phap luat VN
da phu hgp véi khai niém nay trong
Hiép dinh

Ngui: phdp luat dau thau VN cé
quy dinh vé khai niém nha thau va
tw cach hop 1é cua nha thau (la ca
nhan hoac to chirc) tvong rng phu
hop véi cam két.

Co’ quan mua s3m theo phap luat
dau thau viét Nam la chu dau tu,
bén mai thau, vé ban chat giong vai
khai niém néu trong Hiép dinh. Tuy
nhién, do mé ctra thi trudrng mua
sam han ché, danh séch co’ quan
mua sam thudc pham vi ctia Hiép
dinh nay hep hon so véi cc co quan
mua sam theo phap luat Viét Nam.

Dang tai, Nha thau dap ('ng yéu
cau dinh ngha tai phap luat VN da
phu hop véi Cam két

Dau thau han ché ban chat giong
vi hinh thirc dau thau rong rai c6 ap
dung lya chon danh sach ngan theo
quy dinh ctia phap luat dau thau Viét
Nam. Vi vay khdi niém nay da phu
hop voi cam két trong Hiép dinh.

Dich vu theo quy dinh cda Hiép dinh
phu hop véi phdp luat ddu thau Viét
Nam.

Tiéu chuan ky thuat: quy dinh cuta
phap luat Viét Nam phu hop véi cac
ndi dung néu trong Hiép dinh.
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11/2015/TT-BKHDT quy dinh chi tiét
Vvé lap ho so moi thau, ho sor yéu cau
da c6 hudng dan cu thé hon vé viéc
xay dung tiéu chudn ky thuat cho
phu hop).

DE xuat:

Stra doi, bo sung cac khai niém trong
phap luat Viét Nam con vénh/chua
phu hop véi cam két trong Hiép dinh
doi véi cac goi thau thudc pham vi
diéu chinh cua Hiép dinh, theo do sé
phai stra doi cac quy dinh tvong ¢ng
V€ quy trinh, tha tuc dau thau trong
mot van ban riéng hudng dan thyc
hién Hiép dinh vé dau thau.

Article Il Scope and Coverage

1. This Chapter applies to any meas-
ure regarding covered procurement,
whether or not it is conducted exclu-
sively or partially by electronic
means.

2. For the purposes of this Chapter,
covered procurement means govern-
mentprocurement:

(a) of goods, services, or any combi-
nation thereof, as specified in each
Party's annexes

(b) by any contractual means, includ-
ing:purchase;lease ;and rental , with
or without an option to buy;

(c) for which the value, as estimated
in accordance with paragraphs 6 and
7, equals or exceeds the relevant
threshold specified in Parties'annexes
to Appendix |, at the time of publica-
tion of a notice in accordance with
Article VIl:and

(d) that is not otherwise excluded

PHAM VI PIEU CHINH
Luat dau thau (Diéu 1):

Luat nay quy dinh quan ly nha nudc
vé dau thau; trach nhiém cta cac bén
¢6 lién quan va cac hoat dong dau
thau, bao gom:

1. Lua chon nha thau cung cap dich
vu tw van, dich vu phi tw van, hang
hoa, xay lap doi vai:

a) Du an dau tu phat trién st dung
von nha nudc clia co’ quan nha
nuoec, to chire chinh tri, to chire chinh
tri - xa hoi, t6 chdrc chinh tri xa hoi -
nghé nghiép, to chirc xa hoi - nghé
nghiép, to chirc xa hoi, don vi thudc
lyc lugng v trang nhan dan, don vi
su nghiép cong lap;

b) Du én dau tu phét trién ctia doanh
nghiép nha nudc;

¢) Dv an dau tu phat trién khong
thudc quy dinh tai di€ém a va diém b
khoan nay c6 st dung von nha nudrc,
von ctia doanh nghiép nha nuéc tir

Danh gia:

Noi dung cua Hiép dinh khdc can ban
so v&i phap ludt dau thau trong nudre
& nhirng diém sau:

1. VE pham vi

Luat dau thau xac dinh du 8n, du
toan thudc pham vi diéu chinh can
clr vao “ty lé hoac gid tri phan von
nha nuéc trong tong mirc dau tw
hodc dv todn mua sam”; “co’ quan
mua sam”; va khong liét ké cong
viéc khong thuoc pham vi diéu chinh.

Trong khi do, Hiép dinh xac dinh loai
cong viéc phai thyc hién theo Hiép
dinh cdn ¢ vao (i) ngudng gid goi
thau (néu tai Phan A, B, C Phu luc);
(ii) co quan mua sam (néu tai Phan
A, B, C Phuy luc); (iii) loai hang héa,
dich vy, dich vu xay dwng can mua
sam (néu tai Phan D, E, F Phu luc) va
liét ké cu thé cac ndi dung khong
thudc pham vi diéu chinh cta Hiép
dinh (néu tai Phan D, E, F, G Phu luc).
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from coverage in paragraph 3, or
Parties' annexes, or by the effect of
any other relevant parts of this
Agreement.

3. Except where provided otherwise
in a Party's annexes, this Chapter
does not apply to:

(@) the acquisition or rental of land,
existingbuildings or other immovable
property or the rights thereon;

(b) non-contractual agreements or
any form of assistance that a Party,
including its procuring entities, pro-
vides, including cooperative agree-
ments, grants,subsidies, loans, equity
infusions, quarantees, fiscal incen-
tives, and in- kind contribution;

() the procurement or acquisition of
fiscal agency or depository services,
liquidation and management serv-
ices for requlated financial institu-
tions or services related to the sale,
redemption and distribution of public
debt, including loans and govern-
ment bonds, notes and other securi-
ties;

(d) public employment contracts;
(e) procurement conducted:

(i) for the specific purpose of provid-
ing international assistance, including
development aid;

(i) under the particular procedure or
condition of an international organi-
zation or funded by international,
foreign grants, loans or other assis-

30% tré Ién hodc dudi 30% nhung
trén 500 ty dong trong tong mirc dau
tw cta du an;

d) Mua sém st dung von nha nuéc
nham duy tri hoat dong thuong
Xuyén clia co’ quan nha nudrc, to
chire chinh tri, t6 chire chinh tri - xa
hoi, t6 chtre chinh tri xa hoi - nghé
nghiép, to chirc xa hoi - nghé
nghiép, t6 chirc xa hoi, don vi thudc
lyc lugng v trang nhan dan, don vi
su nghiép cong lap;

d) Mua sdm st dung von nha nudc
nham cung cap san pham, dich vu
cong;

€) Mua hang du trir quoc gia st
dung vén nha nuéc

g) Mua thudc, vat tu y té st dung
von nha nudc; nguon quy bao hiém
y t€, nquon thu tr dich vu kham
bénh, chita bénh va nguon thu hop
phap khac cta co s’ y té€ cong lap;

2. Lya chon nha thau thyc hién cung
cap dich vu tu van, dich vy phi tu
van, hang hoa trén lanh tho Viét
Nam dé thuc hién du an dau tu truc
ti€p ra nwéc ngoai cua doanh nghiép
Viét Nam ma du n do st dung von
nha nudc tir 30% trér 1en hodc duoi
30% nhung trén 500 ty dong trong
tong mirc dau tw cda du an;

3. Lua chon nha dau tu thuc hién du
an dau tu theo hinh thirc doi tac
cong tu (PPP), dv an dau tu co st
dung dat;

Chay:
- Pham vi diéu chinh ctia Hiép dinh

sé dwgc mo rong dan theo 16 trinh
VN néu trong Cam két m¢ clra.

- Viéc lra chon nha thau cung cap
san pham, dich vu cong thugc pham
vi diéu chinh cta Luat dau thau VN
nhung khong thudc pham vi diéu
chinh cta Hiép dinh.

- Viéc thuc hién theo hop dong BOT
hay hop dong nhuong quyén; goi
thau str dung vén ODA c6 yéu cau ap
dung quy trinh hay tht tuc dau thau
clia t6 chirc hay nha tai tro' quac té
d6 khong thudc pham vi diéu chinh
cUa Hiép dinh. Tuy nhién luu y
nguyén tac vé khong phan biét doi
Xt va khuyén khich canh tranh trong
trwong hop nha tai trg hodc t6 chirc
quac té€ khong cé quy dinh han ché
s tham du clia céc nha thau (doi
V@i cac gbi thau thudc pham vi diéu
chinh).

2. V€ xac dinh gid goi thau

- V€ nguyeén tac dé xac dinh gid goi
thau, PLVN phu hop véi cam két tai
Hiép dinh. Tuy nhién noi dung néu
trong Hiép dinh cu thé hon va c6
diém khdc so véi phdp luat dau thau
VN.

Theo quy dinh cta phap luat Viét
Nam, gid g6i thau duoc xac dinh
phai bao gom toan bg chi phi dé
thuc hién goi thau trong toan bo thoi
gian thuc hién nhw nguyén tac néu
trong Hiép dinh.
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tance where the recipient Party in-
cluding its procuring entities is bound
to apply particular procedures or con-
ditionsimposed by the international
organization or other donors for the
benefit of international, foreign
grants, loans or other
assistance.Where the procedures or
conditions of the international organ-
ization or donor do not restrict the
participation of suppliers, the pro-
curement shall be subject to Article
4.1 and .2 (National Treatment and
Non- discrimination).

(iiii) under the particular procedure or
condition of an international agree-
ment relating to the stationing of
troops or relating to the joint imple-
mentation by the signatory countries
of a project;

4. Each Party shall specify the follow-
ing information in its annexes to this
Chapter:

(a) in Annex 1, the central govern-
ment entities whose procurement is
covered by this Agreement;

(b) in Annex 2, the sub-central gov-
ernment entities whose procurement
is covered by this Agreement;

(c) in Annex 3, other entities whose
procurement is covered by this
Agreement;

(d) in Annex 4, the goods covered by
this Agreement;

(e) in Annex 5, the services, other

4. Lva chon nha thau trong linh vurc
dau khi, trr viéc lua chon nha thau
cung cap dich vu dau khi lién quan
truc ti€p dén hoat dong tim kiém
tham do, phat trién mo va khai thac
dau khi theo quy dinh ctia phap luat
vé dau khi.

Trong dé Diéu 4 cla Luat c6 quy
dinh mot so khai niém ¢4 lién quan
gGm:

Du 4n dau tw phat trién (sau day qoi
chung la du én) bao gom: chuong
trinh, dv an dau tu xay dung méi;
dv an cai tao, nang cap, ma& rong cac
dv an da dau tu xay dung; du an
mua sam tai san, ké ca thiét bi, may
mac khong can 13p dat; du an sira
chira, nang cap tai san, thiét bi; du
an, dé an quy hoach; du an, dé tai
nghién cu khoa hoc, phat trién cong
nghé, (rng dung cong nghé, ho tro
ky thuat, diéu tra co' ban; cac chuong
trinh, du an, dé an dau tu phat trién
khac.

Von nha nwéc bao gom von ngan
sach nha nuérc; cong trdi quac gia,
trdi phi€u chinh phd, tréi phiéu chinh
quyén dia phwong; von ho tro’ phat
trién chinh thirc, von vay wu dai cta
cac nha tai trg; von tir quy phat trién
hoat dong su nghiép; von tin dung
dau tuw phat trién ctia Nha nudc; von
tin dung do Chinh phu bao lanh; von
vay duoc bao dam bang tai san cua
Nha nuéc; von dau tu phat trién clia
doanh nghiép nha nudc; gia tri
quyén str dung dat.

Tuy nhién, PLVN khong huéng dan o
phai bao gom cac ndi dung cu thé
nhu néu tai diém b khoan 6 cua Hiép
dinh. Do dé, trong thurc té thuc hién
cla Viét Nam nhiéu trwong hop gid
thanh toan hop dong bi vuot nhiéu
s0 V@i gid tring thau, gid goi thau do
diéu chinh trong qua trinh thuc hién
hop dong, dac biét la diéu chinh vé
pham vi cung cap theo dé chwa dam
bao tinh minh bach va cong bang
trong dau thau.

- Viéc mua sém thuong xuyén theo
quy dinh ctia phap luat VN vé co ban
pht hop voi nguyén téc tinh todn gid
toi da néu trong cam két.

DE xuat:

Do pham vi diéu chinh ctia Hiép dinh
chi gi¢i han & mat so cac goi thau,
viéc stra doi phap luat dau thau
chung ctia VN (ap dung cho moi chl
thé) theo Hiép dinh Ia khong kha thi
va khong phu hop (tvong duong véi
viéc md ctra cho tat ca cac doi tac
khong phai la mét bén cua Hiép
dinh). Do d6 dé xuat c6 01 Van ban
riéng hudng dan viéc dau thau riéng
doi véi cac goi thau thuoc dién diéu
chinh cta Hiép dinh (Xem thém
trong Bdo cdo Tong hop).

Lién quan tdi Diéu Il nay clia Hiép
dinh, dé xuat dua vao Van ban thuc
thi EVFTA vé Mua sdm cong nay:

- 01 Diéu vé pham vi diéu chinh
(xac dinh cac goi thau thudc dién
diéu chinh cta van ban nay - theo I
trinh tai Hiép dinh)
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than construction services, covered
by this Agreement;

(f) in Annex 6, the construction serv-
ices covered by this Agreement;and

(g) in Annex 7, any General Notes.

5. Where domestic legislation of a
Party allows a covered procurement
to be carried out on behalf of the
procuring entity by other entities or
persons whose procurement is not
covered with respect to goods and
services concerned, the provisions of
this Chapter shall equally apply.

Valuation

6. In estimating the value of a pro-
curement for the purpose of ascer-
taining whether it is a covered

procurement, a procuring entity shall:

(a) neither divide a procurement
into separate procurements nor se-
lect or use a particular valuation
method for estimating the value of a
procurement with the intention of
totally or partially excluding it from
the application of this Chapter;and

(b) include the estimated maximum
total value of the procurement over
its entire duration, whether this pro-
curement is awarded to one or more
suppliers at the same time or over a
given period of time, taking into ac-
count all forms of remuneration, in-
cluding:

(i) premiums, fees, commissions
and interest;and

SU' TUAN THU
Luat dau thau (Diéu 3)

1. Hoat dong dau thau thudc pham vi
diéu chinh cta Luat nay phai tuan thu
quy dinh cUa Luat nay va quy dinh
khac ca phap luat c6 lién quan.

2. Treong hop lwa chon nha thau
cung cap nguyén liéu, nhién liéu, vat
liéu, vat tu, dich vu tw véan, dich vu
phi tw van dé bao dam tinh lién tuc
cho hoat dong san xuat, kinh doanh
va mua sam nham duy tri hoat dong
thudng xuyén cua doanh nghiép nha
nuéc; thuc hién goi thau thudc du
an dau tu theo hinh thdc doi tac
cong tu, dw an dau tw c6 st dung
dat cta nha dau tv duoc lva chon thi
doanh nghiép phai ban hanh quy
dinh vé lrra chon nha thau dé ap
dung thong nhat trong doanh nghiép
trén co s& bdo dam muc tiéu cong
bang, minh bach va hiéu qua kinh té.

3. Doi vdi viéc lwa chon nha thau,
nha dau tw thudc du én co st dung
von ho tro phat trién chinh thirc
(ODA), von vay wu dai phat sinh tir
diéu udc quoc t€, thoa thuan quoc té
gitra Viét Nam v@i nha tai tro thi 3p
dung theo quy dinh cua diéu uéc
quoc té va thoa thuan quoc té do.

4. Treong hop diéu uéc quoc t€ ma
Cong hoa xa hoi chu nghia Viét Nam
[3 thanh vién c6 quy dinh Vvé lya chon
nha thau, nha dau tw khac véi quy
dinh cta Luat nay thi ap dung theo
quy dinh cuta diéu wéc quac té do.

Vé cach thirc ap dung: Van ban nay
sé duoc vu tién dp dung doi vai cac
g6i thau thudc pham vi diéu chinh
clia Hiép dinh trong cac trvong hop
6 quy dinh khac nhau gitra Van ban
nay va phap luat chung vé ciing mot
van dé. Truong hop van ban nay
khong cé quy dinh thi ap dung quy
dinh cta phap luat chung vé dau
thau.

Cha y: Lién quan toi phap luat dau
thau néi chung, dé giai quyét nhiéu
vudng mac hién nay trong thuc hién
(lien quan téi viéc phai xac dinh rd
nguon von, xac dinh cong viéc do co
thudc du én, dé an ... khong) ciing
nhu dé€ don gian hoa quy dinh, phap
luat dau thau Viét Nam cling nén
tham khao cach quy dinh vé pham vi
diéu chinh cua Hiép dinh dé ap dung
doi vai quy dinh vé pham vi diéu
chinh cta Luat dau thau (can nhac
viéc stra doi Luat bau thau trong
tuong lai)

- Quy dinh cu thé vé cach xac dinh
gid g6i thau (gia goi thau doi vdi goi
thau 4p dung mua sam tap trung, goi
thau chia phan va gdi thau dugc
thuc hién trong mot giai doan nhat
dinh - géi thau dung von chi thuong
xuyén ky hop dong dai han nhung
thanh toan theo nam).
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(i) the total value of any option
clause ;

7. In the case of recurring contracts
that consist, for an individual require-
ment for a procurement, in awarding
more than one contract, or in award-
ing contracts in separate parts, the
calculation of the estimated maxi-
mum total value shall be based on:

(a) the value of recurring contracts of
the same type of good or service
awarded during the preceding 12
months or the procuring entity's pre-
ceding fiscal year, adjusted, where
possible, to take into account antici-
pated changes in the quantity or
value of the good or service being
procured over the following 12
months;or

(b) the estimated value of recurring
contracts of the same type of good

or service to be awarded during the
12 months following the initial con-
tract award or the procuring entity's
fiscal year

PINH GIA GOI THAU

1. Luat dau thau (biéu 4): gia goi
thau la gid tri cua goi thau dugc phé
duyét trong ké hoach Iua chon nha
thau

2. Nghi dinh 63/2014/ND-CP (Diéu
35):

a) Gia goi thau duoc xac dinh trén cor
s& tong murc dau tu hodc dy toan
(néu c6) doi véi du an; du todn mua
sam doi véi mua sam thuong xuyén.
Gia goi thau duorc tinh ding, tinh du
toan bo chi phi dé thuc hién goi
thau, ké ca chi phi du phong, phi, Ié
phi va thué. Gia géi thau duoc cap
nhat trong thoi han 28 ngay truéc
ngay mé thau néu can thiét;

b) Da6i v&i gbi thau cung cap dich vu
tw van Iap bdo cdo nghién ctru tien
kha thi, bao cdo nghién ctru kha thi,
giad g6i thau duorc xac dinh trén cor
s& cac thong tin vé gid trung binh
theo thong ké clia cac du an da thuc
hién trong khoang thoi gian xac
dinh; wéc tinh tong mirc dau tu theo
dinh mdc suat dau tu; so bo tong
murc dau tu;

¢) Trwong hop géi thau gom nhiéu
phan riéng biét thi ghi ro gid vdc tinh
cho tirng phan trong gia goi thau.
Thong tw 10/2015/TT-BKHDT (Muc
IV Mau s6 1 Phu luc):

Viéc phan chia dy an thanh cac goi
thau phai can cr vao ndi dung du an,
tinh chat cta cong viéc, trinh tu thuc
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hién theo thoi gian va theo cac
nguyén tac sau:

+ Dam bao tinh dong bo vé mat ky
thuat va cong nghé cta dv an, khong
duoc chia nhirng cong viéc cta du
an thanh cac gai thau qua nho, lam
mat sy thong nhat, dong bo vé ky
thuat va cong nghé;

+ Dam bao tién do thuc hién du an;

+ Dam bao quy mé hop ly (phu hop
véi diéu kién cia dv an, nang luc
cta nha thau hién tai va phu hop voi
st phét trién cta thi trwong trong
nuoc...);

Viéc chia du an thanh cac géi thau
trdi voi quy dinh dé thuc hién chi
dinh thau hodc tao co’ hoi cho s6 it
nha thau tham gia la khong phu hop
véi quy dinh cta phap luat vé dau
thau.

Article Il Security and General Ex-
ceptions

1. Nothing in this Agreement shall be
construed to prevent any Party from
taking any action or not disclosing
any information that it considers nec-
essary for the protection of its essen-
tial security interests relating to the
procurement of arms, ammunition or
war materials, or to procurement in-
dispensable for national security or
for national defence purposes.

2. Subject to the requirement that
such measures are not applied in a

PLVN khong quy dinh ndi dung nay

Danh gia:

PLVN khdng quy dinh vé van dé nay.
Va day Ia quyén (Hiép dinh cho phép
VN duoc thue hién hodc khong). Tuy
nhién day la cdc ngoai Ié ¢6 loi cho
VN khi thurc thi Hiép dinh, vi vay VN
¢an can nhac dua cac ngoai Ié nay
vao phap luat ndi dia va ap dung khi
can thiét.
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manner that would constitute a
means of arbitrary or unjustifiable
discrimination between Parties

where the same conditions prevail or

a disquised restriction on interna-
tional trade, nothing in this Agree-
ment shall be construed to prevent
any Party fromimposing or enforcing
measures:

(a) necessary to protect public
morals, order or safety;

(b) necessary to protect human, ani-
mal or plant life or health;

(c) necessary to protect intellectual
property;or

(d) relating to goods or services of
persons with disabilities, philan-

thropic institutions, non-profit institu-

tions carrying out philanthropic
activities or prison labour.

DE xuat:

Dua cdc ndi dung cua Diéu nay vao
Diéu khoan vé pham vi diéu chinh
(véi tinh chat la cac ngoai 1€) trong
van ban huéng dan thyc thi Hiép
dinh.

Article IV General Principles

National Treatment and Non-Dis-
crimination

1. With respect to any measure re-
garding covered procurement, each
Party, including its procuring entities,
shall accord immediately and uncon-
ditionally to the goods and services
of the other Party and to the suppli-
ers of the other Party offering the
goods or services of both Parties,
treatment no less favourable than

HINH THU'C LUA CHON NHA THAU
Luat dau thau

Diéu 20.2. D4u thau rong rai duoc ap
dung cho cac gdi thau, du an thudc
pham vi diéu chinh cta Luat nay, trir
treong hop quy dinh tai cac Diéu 21
(dau thau han ché), 22 (chi dinh
thau), 23 (chao hang canh tranh), 24
(mua sam truc ti€p), 25 (tu thuc
hién), 26 (Iwa chon nha thau, nha
dau tu trong trwong hop dac biét) va
27 (tham gia thuc hién cta cong
dong) cta Luat nay.

Danh gia:

1. V& ndi dung Doi xtr qudc gia va
khong phan biét doi xur

Theo phap luat Viét Nam, hang héa
va nha thau Viét Nam sé duoc
hwdng nhirng wu dai nhat dinh nhuw
néu tai Diéu 14 Luat dau thau. Hay
noi cach khac phap luat trong nudc
chwa dap (rng dugc cac nguyén tac
chung néu trong Hiép dinh.



RA SOAT PHAP LUAT VIET NAM VOT CAC CAM KET CUA HIEP DINH THUONG MAI TU' DO VIET NAM - EU VE MUA SAM CONG

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

55

the treatment the Party, including its
procuring entities, accords to domes-
tic goods, services and suppliers;

2. With respect to any measure re-
garding covered procurement, a
Party, including its procuring entities,
shall not:

() treat a locally established supplier
less favourably than another locally
established supplier on the basis of
the degree of foreign affiliation or
ownership;or

(b) discriminate against a locally es-
tablished supplier on the basis that
the goods or services offered by that
supplier for a particular procurement
are goods or services of the other
Party

Compliance and Conduct of Procure-
ment

3. Each Party shall ensure that its
procuring entities comply with this
Chapter in conducting covered pro-
curements.

4. A procuring entity shall conduct
covered procurement in a transpar-
ent and impartial manner that:

(a) is consistent with this Chapter,
using one of the following methods:
open tendering, selective tendering
or limited tendering; (b) avoids con-
flicts of interest and prevents corrupt
practices, in accordance with relevant
domestic laws.

SU’ DUNG PHU'O'NG TIEN DIEN TU
Luat dau thau:

Diéu 8 quy dinh céc thong tin vé dau
thau phai duoc dang tai trén Hé
thdng mang dau thau qudc gia.

Diéu 60. L0. 8 quy dinh cac thong tin
vé dau t

1. Khi thuc hién lya chon nha thau,
nha dau tw qua mang, cac ndi dung
va quy trinh sau day duoc thyc hién
trén hé thong mang dau thau quoc
gia:

a) Dang tai thong tin vé dau thau
theo quy dinh tai Diéu 8 clia Luat
nay;

b) bang tai ho so moi quan tam, ho
so moi so' tuyén, ho so' moi thau, ho
SO yéu cau;

¢) Nop bao lanh du thau, bao lanh
thuwc hién hop dong, thoa thuan lién
danh;

d) Nop, rat ho so’ quan tam, ho so
du so tuyén, ho so du thau, ho so
deé xuat;

d) Mo thay;

e) banh gia ho so quan tam, ho so
du so tuyén, ho so du thau, ho so
deé xuat;

g) Ky két, thanh toan hop dong;
h) Céc noi dung khdc c6 lien quan.

Diéu 61. Yéu cndi dung khéc cd lién
quan.du so’ tuyén, ho

2. VEé sy tuan tha

Phap luat dau thau ctia VN co ban
twong thich véi cac yéu cau vé tuan
tha trong khoan 3,5 Diéu nay cta
Hiép dinh. Khoan 5 I3 quyén, khong
phai nghia vy

3. St dung phuong tién dién to:

Phdp luat VN vé co ban da dap rng
cac cam két néu tai Khoan 6,7 Hiép
dinh..

4. Quy tac xuat xur

Thurc t€ viéc quy dinh va dp dung
nguyén tac vé xuat xr trong dau
thau duoc tuan tha theo quy dinh
chung vé xuat xtr trong Luat Thuvong
mai. Vi vay da phu hop véi Hiép
dinh;

5. Bién phap wu dai trong nwérc:

Hién tai phap luat VN vé van dé nay
chwa phu hgp véi cam két (PLVN van
6 cac quy dinh vé vu dai trong
nudc). Tuy nhién, theo cac Phuy luc
cla Hiép dinh, Viét Nam dugc ap
dung thoi ky chuyén dai (16 trinh)
nén nquyén tac vu dai trong nuéc
néu tai Diéu nay chi phai dp dung
sau khi két thuc thoi gian chuyén
dai. va vi vay khi hét thoi gian
chuyén doi, VN sé phai diéu chinh
phép luat 3p dung cho cac géi thau
thudc dién diéu chinh ctia Hiép dinh
cho phu hop véi Hiép dinh.
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5. Nothing in this Chapter shall pre-
vent a Party, including its procuring
entities, from developing new pro-
curement policies, procedures, or
contractual means, provided that
they are not inconsistent with this
Chapter.

Use of Electronic Means

6. The Parties shall seek to provide
opportunities for covered procure-
ment to be undertaken through elec-
tronic means, including for the
publication of procurement informa-
tion, notices and tender documenta-
tion, and for the receipt of tenders
and by using electronic auctions
where appropriate.

7. When conducting covered procure-
ment by electronic means, a procur-
ing entity shall:

(a) ensure that the procurement is
conducted using information technol-
ogy systems and software, including
those related to authentication and
encryption of information, that are
generally available and interoperable
with other generally available infor-
mation technology systems and soft-
ware;and

(b) maintain mechanisms that en-
sure the integrity of requests for par-
ticipation and tenders, including
establishment of the time of receipt
and the prevention of inappropriate
access.

1. Cong khai, khong han ché truy cap,
ti€p can thong tin.

2. Nguoi st dung nhan biét duoc
thoi gian thuc khi truy cap vao hé
thdng mang dau thau qudc gia. Thoi
gian trén hé thong mang dau thau
quoc gia la thoi gian thuc va la thoi
gian chuan trong dau thau qua mang.

3. Hoat dong lién tuc, thong nhat, 6n
dinh, an toan thong tin, ¢ kha ndng
xac thuc nguoi dung, bdo mat va
toan ven di liéu.

4. Thyc hién ghi lai thong tin va truy
xuat duoc lich str cac giao dich trén
hé thong mang dau thau quoc gia.

5. Bdo dam nha thau, nha dau tu
khong thé gtri ho so' quan tam, ho
so du so tuyén, ho so du thau, ho
so’ dé xudat dén bén moi thau sau
thoi diém dong thau.

Thong tv lién tich 07/2015/TT-
BKHDT-BTC:

Diéu 9. Doi vdi bén moi thau da
dang ky tham gia HTMDTQG thi phai
ty dang tai thong tin trén HTMDTQG.

Diéu 37 quy dinh cu thé vé 16 trinh
ap dung lua chon nha thau qua
mang, bat dau thuc hién tir nam
2016.

DE xuat:

C4c noi dung ma phap luat trong
nudéc hién khong cé quy dinh hodc
quy dinh khac can duvoc hudng dan
riéng trong Van ban cho cdc géi thau
thudc pham vi diéu chinh cta Hiép
dinh.
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Rules of Origin

8. Each Party shall apply to covered
procurement of goods or services im-
ported or supplied from the other
Party the rules of origin it applies or
may apply at the same time in the
normal course of trade to imports or
supplies of the same goods or serv-
ices from the same Party.

Offsets

9. With regard to covered procure-
ment and subject to the relevant
Annex pertaining to this Chapter, a
Party, including its procuring entities,
shall not seek, take account of, im-
pose or enforce any offset.

Measures Not Specific to Procure-
ment

10. Paragraphs 1 and 2 shall not
apply to: customs duties and charges
of any kind imposed on, or in con-
nection with, importation; the
method of levying such duties and
charges; other import regulations or
formalities and measures affecting
trade in services other than meas-
ures governing covered procure-
ment.

BIEN PHAP U'U DAI TRONG NU'G'C
Luat dau thau

Diéu 14. Uu dai trong lva chon nha
thau

1. Nha thau duoc hvéng vu dai khi
tham gia dau thau trong nuéc hodc
dau thau quac té dé cung cap hang

hdéa ma hang héa dé cé chi phi san

xuat trong nudc chiém ty lé tir 25%
trd 1én.

2. Boi twong duoc hwdng wu dai khi
tham gia dau thau quac t€ dé cung
cap dich vu tu van, dich vu phi tw
van, xay lap bao gom:

a) Nha thau trong nudc tham dy
thau vai tw cach doc 1ap hoac lien
danh,-

b) Nha thau nudc ngoai lién danh
v@i nha thau trong nudc ma nha
thau trong nuwdc dam nhan tir 25%
trd’ [én gia tri cong viéc ca goi thau.

3. Doi tvong dugc hudng wu dai khi
tham gia dau thau trong nudc dé
cung cap dich vu tw van, dich vu phi
tw van, xay lap bao gom:

a) Nha thau c6 tlr 25% tre 1én so
lvong lao dong la ni gidi;

b) Nha thau co tlr 25% tr¢ 1én so
lvong lao dong la thuong binh,
nguoi khuyét tat;

¢) Nha thau la doanh nghiép nho.
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Article V Information on the Pro-
curement System

1. Each Party shall:

(a) promptly publish any measure of
general application, including stan-
dard contract clause mandated by
law or requlation, regarding covered
procurement in officially designated
electronic or paper medium; and

(b) provide,to the extent possible, an
explanation thereof to any Party, on
request.

2. Each Party shall list in Annex X the
paper or electronic medium through
which the Party publishes the infor-
mation described in paragraph 1 and
the notices required by Articles 6, 8.7
and 16.2

PL khong quy dinh noi dung nay

Danh gid:
Phap luat Viét Nam chua cé quy dinh

Vé van dé nay, vi vay chua dép trng
yéu cau ctia Hiép dinh.

DE xuat:

(6 quy dinh riéng vé cac van dé nay
trong Van ban vé dau thau doi voi
g0i thau thudc pham vi diéu chinh
cta Hiép dinh.

Article VI Notices
Notice of Intended Procurement

1. For each covered procurement, ex-
cept in the circumstances described
in Article XIlI (Limited Tendering-re-
lated provisions) a procuring entity
shall publish a notice of intended
procurement in the appropriate
paper or electronic medium listed in
Annex X at least until expiration of
the time-period indicated in the no-
tice in the case of electronic medium.
The notices shall:

(a) for procuring entities covered

Luat dau thau:

Diéu 8 quy dinh doi vai goi thau
thudc pham vi diéu chinh cta Luat
nay ap dung dau thau rong rai, dau
thau han ché, chao hang canh tranh,
6 ap dung so tuyén, moi quan tam
thi phai dang tai thong bdo moi
thau, moi chao hang, moi so tuyén
hay moi quan tam trén Bdo dau thau
va HTMDTQG. Thong bdo nay dugc
dang 01 ky trén Bao dau thau.

Thong tv lién tich 07/2015/TT-
BKHDT-BTC:

Mau s6 7 Phu luc Il huéng dan thong

Panh gia:
1.Vé dang tai thong tin mei thau

PLVN Vvé co ban c6 nhiéu diém tuong
thich nhu phuwong tién dang tai phu
hop, ¢d yéu cau dang tai ca ké hoach
Ira chon nha thau va céc thong bao
moi thau, ¢ nhan ¢6 nhu cau duorc
tiép can mién phi thong bdo moi
thau trén Hé thong mang dau thau
quac gia, doi vai dau thau quoc té thi
phai dang thong bdo moi thau bang
ca tiéng Viét va tiéng Anh.

Cha y 1a mot s6 cam két lien quan la
khong bat budc (vi du Hiép dinh lién
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under Annex 1, be accessible by
electronic means free of charge
through a single point of access, for
at least any minimum period of time
specified in Appendix Ill;and

(b) for procuring entities covered
under Annex 2 or 3, where accessi-
ble by electronic means, be pro-
vided, at least, through links in a
single gateway electronic site that is
accessible free of charge.

Parties, including their procuring enti-
ties covered under Annex 2 or 3, are
encouraged to publish their notices
by electronic means free of charge
through a single point of access.

Annex 9a

1. Article VI (Notices): Notwithstand-
ing the requirement in Article V1.1
that the notices of intended procure-
ment are accessible by electronic
means free of charge through a sin-
gle point of access or links in a single
gateway electronic site, Vietnam
may allow its procuring entities not
to publish these notices by electronic
means no longer than ten years from
the entry into force of this Agree-
ment. Vietnam may charge a fee for
the access to these notices of in-
tended procurement, when these
notices are already made accessible
by electronic means during this pe-
riod.

2. Except as otherwise provided for
in this Chapter, each notice of in-

bdo moi thau bao gom cac thong tin
sau day:

1. Tén Bén moi thau

2. Tén goi thau

- Loai géi thau:

- Gid gdi thau

- Noi dung chinh cta géi thau

- Thoi gian thyc hién hgp dong

3. Tén dv an (hodc tén du todn mua
sam doi voi mua sam thuong
Xuyén)

4. Nguon von

5. Hinh thirc lua chon nha thau: Pau
thau rong rai trong nudc hay quac té
6. Phuong thirc lva chon nha thau

7. Thoi gian phat hanh HSMT

8. Dia diém phat hanh HSMT

9. Gid ban 01 bo HSMT

10. B3o dam du thau

11. Thoi diém déong thau

12. Thoi diém mé thau

Diéu 9 quy dinh dai vai goi thau, du
an to chirc dau thau quac té, thong
bdo mai quan tam, thong bdo moi
so’ tuyén, thong bdo moi thau, thong
bdo moi chao hang, danh sach ngan,
két qua lwa chon nha thau, nha dau
tw va thong bao huy, gia han, diéu
chinh, dinh chinh cac thong tin da
dang tai (néu co) phai thyc hién

quan quy dinh nghia vu dang tai trén
bao gidy hodc phuong tién dién tir
cht khong bat bugc phai la phuong
tién dién tir) hodc c6 10 trinh (vi du
v&i nghia vu néu dung phuong tién
dién ttr thi phai dam bao do la mot
trang thong tin dién t&r duy nhat va
viéc ti€p can thong tin la mién phi,
Viét Nam bdo lvu nghia vu nay 10
nam). Do d6 PLVN van duoc xem la
da twong thich véi cac cam két lien
quan cua Hiép dinh.

Tuy nhién, hién PLVN con mot so noi
dung chua hoan toan phu hgp (vi du
nhu néi dung can dang tai trong ké
hoach lya chon nha thau, thong béo
moi thau.

- (4c noi dung can dang tai theo quy
dinh ctia phap luat dau thau VN it
hon cac ngi dung bat budc dang tai
theo cam két. Tuy nhién, do Viét
Nam dugc bao luu nghia vy nay
trong 10 nam, cho dén trudc khi hét
thori han bdo lvu nay, PLVN khong
phai tuan th cam két, vi vay duoc
coi la da tuong thich vai Hiép dinh

- Vé thong bao mai thau tom tat/so
lugc: PLVN chua ¢6 quy dinh nay.
banh gia khai quat thi ndi dung
thong tin du thau cua thong bao
moi thau theo quy dinh ctia phap
luat ddu thau VN méi chi tvong ing
vGi thong bao moi thau tom tat
trong Hiép dinh nay. Tuy nhién do VN
bao luu 16 trinh thyc hién nghia vy
nay la 05 ndm nén co ban PLVN hién
van tuong thich véi cam két nay.
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tended procurement shall include:

(a) the name and address of the
procuring entity and other informa-
tion necessary to contact the procur-
ing entity and obtain all relevant
documents relating to the procure-
ment, including information on the
cost and terms of payment, of ob-
taining these documents, if any;

(b) a description of the procurement,
including the nature and the quantity
of the goods or services to be pro-
cured or, where the quantity is not
known, the estimated quantity;

(c) if possible, for recurring con-
tracts, an estimate, of the timing of
subsequent notices of intended pro-
curement;

(d) where appropriate,a description
of any options;

(e) the time-frame for delivery of
goods or services or the duration of
the contract;

(f) the procurement method that
will be used and, where appropriate,
whether it will involve negotiation or
electronic auction;

(g) where applicable, the address
and any final date for the submission
of requests for participation in the
procurement;

(h) the address and final date for
the submission of tenders;

(i) the language or languages in

dang tai trén Hé thong mang dau
thau qudc gia, Bdo Dau thau bang
tiéng Viét va tiéng Anh.

Ngoai trach nhiém cung cap thong
tin quy dinh tai Khoan nay, bén moi
thau c6 trach nhiém dang tai thong
bdo mai so tuyén quac té (doi vai
la chon nha dau tv) Ién trang thong
tin dién tar hodc to bao bang tiéng
Anh dugc phat hanh rong rai tai Viét
Nam.

Thong bao ké hoach Iya chon nha
thau

Thong tw lién tich 07/2015/TTLT-
BKHDT-BTC:

Diéu 9 quy dinh Bén moi thau tu
dang tai ké hoach lwa chon nha thau
[én HTMBTQG trong vong 07 ngay
lam viéc, ké tr ngay van ban phé
duyét ké hoach lya chon nha thau,
nha dau tu duoc ban hanh.

Noi dung dang tai trong ké hoach lya
chon nha thau bao gom tén goi thau,
gia gdi thau, nguon von, hinh thic
lva chon nha thau, thoi gian bat dau
to chirc lra chon nha thau, loai hop
dong, thoi gian thuc hién hop dong.

- Vé viéc thu phi: Hién phap luat Viét
Nam van thu phi dang tai thong bao
mai thau trén Bao dau thau, dong
thoi thu phi ban ho so moi thau.
Riéng doi vai dau thau qua mang,
phap luat Viét Nam khong thu phi
ban ho so moi thau, ma thu phi nop
ho so' du thau clia nha thau. Tuy
nhién do Hiép dinh chi yéu cu
khong thu phi déi véi thong bdo moi
thau dang tai bang phuvong tién dién
tlr, vi vay, PLVN phu hop véi cam két
cUa Hiép dinh.

Xu huéng phap luat trong nude co
nhiéu n6i dung tvong dong véi noi
dung Hiép dinh nhu khuyén khich
nha thau dang tai thong tin dau thau
trén mang hon trén bao gidy, khi
dang tai thong bao mai thau trén
mang dinh kem theo ho so' moi
thau, ho sor moi thau dwoc phat
hanh mién phi nhung khi nha thau
nop ho so du thau can thiét sé phai
nop mot murc phi theo yéu cau clia
bén mai thau.

2. VE thong bao ké hoach lya chon
nha thau

Hiép dinh yéu cdu viéc dang tai ké
hoach lya chon nha thau cang sém
cang t6t vao dau nam tai chinh lién
quan. Trong khi dé PLVN quy dinh
phai dang tai thong tin nay trong toi
da 7 ngay lam viéckeé tir ngay ké
hoach lwra chon nha thau dugc phé
duyét (khong nhat dinh vao dau
nam). Tuy nhién, do quy dinh nay
cUa Hiép dinh khong phai néu ro thoi



RA SOAT PHAP LUAT VIET NAM VOT CAC CAM KET CUA HIEP DINH THUONG MAI TU' DO VIET NAM - EU VE MUA SAM CONG

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

61

which tenders or requests for partici-
pation may be submitted, if they
may be submitted in a language
other than an official language of the
Party of the procuring entity;

(j) alist and brief description of any
conditions for participation of suppli-
ers, including,where appropriate, any
requirements for specific documents
or certifications to be provided by
suppliers in connection therewith,
unless such requirements are in-
cluded in tender documentation that
is made available to all interested
suppliers at the same time as the no-
tice of intended procurement;

(k)where, pursuant to Article ViIl, a
procuring entity intends to select a
limited number of qualified suppliers
to be invited to tender, the criteria
that will be used to select them and,
where applicable, any limitation on
the number of suppliers that will be
permitted to tender; and

(I) anindication that the procure-
ment is covered by this Chapter.

Annex 9a

2. Article VI (Notices): Notwithstand-
ing the requirement in Article V1.2
that a notice of intended procure-
ment includes a list and a brief de-
scription of any conditions for
participation of suppliers and limita-
tions on the number of qualified sup-
plier to be invited to tender, unless

gian (ma chi yéu cau “cang sém
cang t6t”) nén PLVN co ban khong
trdi vai Hiép dinh.

3. VE viéc cho phép nha thau dva
vao ké hoach lwa chon nha thau dé
chuan bi cac néi dung tham gia
thau (khoan 6)

Noi dung dang tai trong K& hoach lya
chon nha thau theo quy dinh cta
PLVN chi gom nhirng thong tin rat co
ban vé géi thau, do dé chua thé cho
phép nha thau st dung ké hoach nay
dé chuan bi cac cong viéc, noi dung
tham gia thau. Tuy nhién do Hiép
dinh khong coi day la nghia vu bat
budc thuc hién (chi bat budc diéu
kién néu thuc hién) nén vé co ban
PLVN da tuan tha Hiép dinh.

PE xuat:

BG sung vao Van ban thuc thi EVFTA
vé mua sam cong (ap dung riéng cho
cac goi thau thudc pham vi diéu
chinh ctia Hiép dinh) cac quy dinh
phu hop yéu cau clia Hiép dinh vé
ndi dung thong bdo mai thau, trong
d6 lvu y cong khai doi vai noi dung
vé diéu kién tham du thau, tiéu chi
lwa chon nha thau va s6 lwvgng nha
thau trong danh sach ngén.

Trong lau dai, can can nhac dé sura
dai quy dinh cta phép luat dau thau
trong nudc theo ndi dung co ban
néu trong Di€u nay cua Hiép dinh dé
tang cuvong tinh minh bach trong
hoat dong dau thau (it nhat doi vai
cac goi thau t6 chirc dau thau qua



62

BANG RA SOAT CHI TIET

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

such information is included in ten-
der documentation that is made
available to all interested suppliers at
the same time as the notice of in-
tended procurement, Vietnam may
allow its procuring entities to omit
such information from notices of in-
tended procurement no longer than
ten years from the entry into force of
this Agreement. For greater certainty,
during this period, procuring entities
shall provide such information in ten-
der documentation in accordance
with Article X.1 (b).

Summary Notice

3. For each case of intended procure-
ment, a procuring entity shall publish
a summary notice in English that is
readily accessible free of charge
through an electronic medium listed
in Annex X at the same time as the
publication of the notice of intended
procurement .The summary notice
shall contain at least the following
information:

(a) the subject-matter of the pro-
curement;

(b) the final date for the submission
of tenders or, where applicable, any
final date for the submission of re-
quests for participation in the pro-
curement or for inclusion on a
multi-use list;and

() the address from which docu-
ments relating to the procurement
may be requested.

mang do khong lam phat sinh chi phi
qua lén cho co quan Nha nudre lién
quan).
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Annex 93

3. Article VI (Notices): Notwithstand-
ing the requirement in Article VI.3
that a procuring entity publishes a
summary notice in English, Vietnam
may delay the implementation of
this obligation for five years after the
entry into force of this Agreement.

4. The EU Party shall provide techni-
cal and financial assistance in order
to develop, establish and maintain
the automatic system for the transla-
tion and publication of summary no-
tices in English. This cooperation is
addressed in ... of this
Chapter/Agreement. The implemen-
tation of this provision is subject to
the materialisation of the initiative
on technical and financial assistance
for the development, establishment
and maintenance of automatic sys-
tem for the translation and publica-
tion of summary notices in English in
Vietnam.

Notice of Planned Procurement

5. Procuring entities are encouraged
to publish as early as possible in each
fiscal year a notice regarding their fu-
ture procurement plans (hereinafter
referred to as “notice of planned pro-
curement”), which should include
the subject-matter of the procure-
ment and the planned date of the
publication of the notice of intended
procurement.

6. A procuring entity covered under
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Annex 2 or 3 may use a notice of
planned procurement as a notice of
intended procurement provided that
the notice of planned procurement
includes as much of the information
referred to in paragraph 2 as is avail-
able to the entity and a statement
that interested suppliers should ex-
press their interest in the procure-
ment to the procuring entity.

Article VIl Conditions for Participa-
tion

1. A procuring entity shall limit any
conditions for participation in a cov-
ered procurement to those that en-
sure that a supplier has the legal and
financial capacities and the commer-
cial and technical abilities to under-
take that procurement.

2. In establishing the conditions for
participation, a procuring entity:

(a) shall not impose the condition
that, in order for a supplier to partici-
pate in a procurement, the supplier
has previously been awarded one or
more contracts by a procuring entity
of a given Party or that the supplier
has prior work experience in the ter-
ritory of that Party;

(b) may require relevant prior expe-
rience where essential to meet the
requirements of the procurement.

3. In assessing whether a supplier

Luat dau thau:

Diéu 5. Tw cach hop lé cta nha
thau, nha dau tw

1. Nha thau, nha dau tu 13 to chirc c6
tu cach hop Ié khi dap (rng du cac
diéu kién sau day:

a) C6 dang ky thanh lap, hoat dong
do co quan c6 tham quyén cta nuéc
ma nha thau, nha dau tu dang hoat
dong cap;

b) Hach todn tai chinh doc lap;

¢) Khong dang trong qua trinh giai
thé; khong bi két luan dang lam vao
tinh trang phd san hodc no' khong cé
kha nang chi tra theo quy dinh cta
phap luat;

d) Da dang ky trén hé thong mang
dau thau quac gia;

d) Bao dam canh tranh trong dau
thau theo quy dinh tai Diéu 6 clia
Luat nay;

banh gia:

Theo néi dung néu trong Hiép dinh,
diéu kién tham du thau phai duoc
gi¢i han & cac yéu cau thudc vé nang
lyc phdp ly, tai chinh, ndng luc ky
thuat va thuong mai, trong truong
hop can thiét cd thé yéu cau kinh
nghiém lién quan dé dap (rng yéu
cau clia gbi thau nhung khong duoc
ap dat diéu kién vé kinh nghiém.

PLVN da c6 quy dinh véi ndi ham
tvong ty nhu cam két néu trén
(trong d6 céc diéu kién tham dy thau
duoc hiéu 13 cac diéu kién ¢ tat cd
cadc buérc tir budc danh gia tinh hop
|é clia HSDT dén hét budrc danh gid
vé ky thuat) mac du cé tén goi hoac
cac quy dinh chi tiét bé ngoai khong
hoan toan trung khép véi cac tiéu chi
liet ké trong Hiép dinh.

Phap luat trong nuéc da cd quy dinh
pht hop voi cac nguyén téc vé cach
thirc danh gia diéu kién du thau néu
tai khoan 3 cta Hiép dinh.
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satisfies the conditions for participa-
tion, a procuring entity:

(a) shall evaluate the financial capac-
ity and the commercial and technical
abilities of a supplier on the basis of
that supplier's business activities
both inside and outside the territory
of the Party of the procuring
entity;and

(b) shall base its evaluation solely on
the conditions that the procuring en-
tity has specified in advance in no-
tices or tender documentation.

4. Where there is supporting evi-
dence, a Party, including its procuring
entities, may exclude a supplier on
grounds such as:

(a) bankruptcy;
(b) false declarations;

(c) significant or persistent deficien-
cies in performance of any substan-
tive requirement or obligation under
a prior contract or contracts;

(d) final judgments by judicial court
in respect of serious crimes or other
serious offences;

(e) evidences of grave professional
misconduct; or

(f) failure to pay taxes.

e) Khong dang trong thoi gian bi
cam tham du thay;

g) C6 tén trong danh sach ngan doi
voi treong hop da lua chon duoc
danh sach ngén;

h) Phai lien danh véi nha thau trong
nuéc hodc str dung nha thau phu
trong nud'c doi vdi nha thau nudce
ngoai khi tham du thau qudc t€ tai
Viét Nam, trr trwong hop nha thau
trong nwéc khong du nang luc tham
gia vao bat ky phan cong viéc nao
clia g6i thau.

2. Nha thau, nha dau tu la ca nhan
€6 tu cach hop lé khi dap (ng du cac
diéu kién sau day:

a) C6 nang luc hanh vi dan s day du
theo quy dinh phap luat cta nudrc
ma ¢3 nhan do Ia cong dan;

b) C6 chrng chi chuyén mén phu
hop theo quy dinh cta phap luat;

¢) bang ky hoat dong hop phép theo
quy dinh cta phap luat;

d) Khong dang bj truy ctru trach
nhiém hinh su;

d) Khong dang trong thai gian bi
cdm tham du thau.

3. Nha thau, nha dau tv ¢6 tv cach
hop |é theo quy dinh tai khoan 1 va
khoan 2 Diéu nay duoc tham du
thau vai tw cach doc 1ap hoac lien
danh; trvong hep lien danh phai co
van ban thda thuan gitra cac thanh
vién, trong dé quy dinh r6 trach
nhiém cta thanh vién dirng dau lien

Cac ly do dé€ loai nha thau néu &
Khodan 4 cua Hiép dinh cling duoc
quy dinh trong cac diéu cam, cac tiéu
chudn danh gia cia mau ho so moi
thau do BO KH&DT ban hanh.

Cha y: Quy dinh hién tai trong PLVN
vé diéu kién nha thau nudc ngoadi
tham du thau phai lién danh véi nha
thau trong nudc hodc str dung nha
thau phu trong nudc la khong phu
hop véi cam két tai Hiép dinh.

PE xuat:

Quy dinh cu thé trong Van ban thuc
thi EVFTA vé Mua sdm cong Vé cac
diéu kién tham dy thau tuong tu
nhu céch quy dinh tai Hiép dinh (dac
biét 13 diéu kién tham du thau vé
kinh nghiém, vé bao dam canh tranh
dé tranh cach hiéu/qiai thich phap
luat noi dia khac véi Hiép dinh).
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danh va tréch nhiém chung, tréch
nhiém riéng cua tirng thanh vién
trong lién danh.

Thong tu 01/2015/TT-BKHBT; Thong
tu 03/2015/TT-BKHDT; Thong tu
05/2015/TT-BKHOT; Thong tu
11/2015/TT-BKHDT

Article VIIl Qualification of Suppliers

Registration Systems and Qualifica-
tion Procedures

1. A Partymay maintain a supplier
registration system under which in-
terested suppliers are required to
register and provide certain informa-
tion.

2. Each Party shall ensure that:

(a) its procuring entities make efforts
to minimize differences in their qual-
ification procedures;and

(b) where its procuring entities main-
tain registration systems, the entities
make efforts to minimize differences
in their registration systems.

3. A Party shall not adopt or apply
any registration system or qualifica-
tion procedure:

(a) with the purpose or the effect of
creating unnecessary obstacles to the
participation of suppliers of the other
Party in its procurement ; or

(b) use such registration system or
qualification procedure to prevent or

Luat dau thau:

Diém d Diéu 5 vé Tu cach hop lé cta
nha thau c6 quy dinh nha thau da
dang ky trén Hé thong mang dau
thau quoc gia.

Thong tv lién tich 07/2015/TTLT-
BKHDT-BTC

Diéu 37. Hrdng dan thi hanh

1. Lo trinh dang ky thong tin nha
thau trén Hé thong mang dau thau
quac gia

Bat dau tir ngay 01/7/2016, trudc
thoi diém dong thau 02 ngay lam
viéc, nha thau, nha dau tv chua c6
xac nhan dang ky thong tin trén Hé
thdng mang dau thau quac gia
khong duoc tham du thau doi vai
cac goi thau, dv an c6 hinh théc lya
chon nha thau quy dinh tai cac biéu
20, 21, 22, 23, 24, 25 va 26 cUa Luat
Dau thau.

Diéu 21. Dau thau han ché
Dau thau han ché duoc ap dung
trong trwong hop goi thau co yéu

cau cao vé ky thuat hoac ky thuat c6
tinh dac thu ma chi c6 mot s6 nha

Danh gia:
1.Vé Hé thong dang ky nha thau

PLVN quy dinh vé viéc nha thau duoc
danh gia du tv cach hop Ié tham dy
thau khi dang ky nha thau trén Hé
thong mang dau thau quac gia. Theo
dé cac thong tin vé nha thau, nang
lwc va kinh nghiém ctia nha thau sé
duogc dang tai cong khai trén mang
bat budc tr thang 7/2016. Quy dinh
nay cta phap luat trong nu¢c phu
hop v&i ndi dung tai khodn 1 va 2
Hiép dinh vé Hé thong dang ky va
quy trinh danh gia nang lyc.

Tuy nhién, khi thyc thi Hé thang nay,
can lvu y dam bao cac yéu cau cam
két tai Khoan 3 Diéu nay (dam bao
Hé thong khong tao ra can tré, cham
tré khong can thiét...).

2.Vé dau thau han ché

PLVN va Hiép dinh st dung thuat
ngtr kha twong tu nhau (dau thau
han ché/Iva chon) nhung c6 noi
ham khac nhau. Cu thé: hinh thic
dau thau han ché quy dinh trong
Hiép dinh c6 quy trinh, thi tuc thuc
hién tuong tu véi hinh thire dau
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delay the inclusion of suppliers of the
other Party on a list of suppliers or
prevent such suppliers from being
considered for a particular procure-
ment

Selective Tendering

4. Where a procuring entity intends
to use selective tendering, the entity
shall:

(a) include in the notice of intended
procurement at least the information
specified in Article VI:2(a3), (b), (f),
(9), (j), (k) and (1) and invite suppli-
ers to submit a request for participa-
tion; and

(b) provide, by the commencement
of the time-period for tendering, at
least the information in Article VI:2
(), (d), (e), (h) and (i) to the quali-
fied suppliers that it notifies as speci-
fied in Article XI 3(b).

5. The procuring entity shall:

(@) publish the notice sufficiently in
advance of the procurement to allow
for interested suppliers to request
participation in the procurement;

(b) allow all qualified suppliers to
submit a tender, unless the entity
has stated in the notice of intended
procurement a limitation on the
number of suppliers that will be per-
mitted to tender and the criteria for
selecting the limited number of sup-
pliers.

thau dap (rng yéu cau cua goi thau.
Nghi dinh 63/2014/ND-CP:
Diéu 22. Lra chon danh sach ngan

(an ctr quy mo, tinh chat cia goi
thau, co thé ap dung thu tuc lva
chon danh sach ngan nham lwa chon
cac nha thau c6 du nang luc va kinh
nghiém theo yéu cau cua goi thau dé
mai tham gia dau thau. Viéc ap dung
tha tuc lva chon danh sach ngan do
nguoi c6 tham quyén quyét dinh va
phai duoc ghi 16 trong ké hoach lua
chon nha thau.

1. D6i véi dau thau rong rai:
a) Lap ho so moi so tuyén:

- HO so' moi so’ tuyén bao gom cac
noi dung sau day: Thong tin tom tat
Vvé dv an, gdi thau; chi dan viéc
chudn bi va ndp ho so du so tuyén;
tiéu chuan vé nang luc va kinh
nghiém cla nha thau;

- Str dung tiéu chi dat, khong dat dé
xdy duyng tiéu chuan danh gid ho so
dv so tuyén. Trong tiéu chuan danh
gid ho so du so tuyén phai quy dinh
murc toi thi€u dé danh gia la dat doi
véi trng n6i dung vé nang luc va
kinh nghiém cta nha thau;

b) Viéc phé duyét ho so moi so
tuyén phai bang van ban va can ctr
vao to trinh phé duyét, bdo cdo tham
dinh ho so' moi so tuyén;

¢) Thong bdo mai so tuyén thyc hién
theo quy dinh tai Diém d Khoan 1

thau rong rai co lva chon danh sach
ngan theo PLVN (Nghi dinh s
63/2014/ND-CP). Tuy nhién cac
thong tin can thiét trong thong bao
moi quan tam, thong bdo moi sor
tuyén theo quy dinh ctia phap luat
dau thau VN chua day da noi dung
nhuw cam két néu tai Hiép dinh.

3.VE danh sach nha thau str dung
nhiéu lan

PLVN hién khong c¢6 quy dinh vé
Danh sach nha thdu duoc st dung
nhiéu lan nhu ngi dung trong Hiép
dinh, trlr doi véi linh vuc y t€ trong
Nghi dinh c6 néu nguyén tac dé trién
khai 3p dung ndi dung nay. Tuy
nhién viéc duy tri Danh sach nay
khong phai la yéu cau bat budc cia
Hiép dinh, vi vay PLVN duoc xem
nhw da théa man Hiép dinh vé van
dé nay.

4.Vé thong bao quyét dinh cua cor
quan mua s3m

Phap luat Viét Nam da ddép &rng quy
dinh cuta Hiép dinh vé thong bao
quyét dinh clia co quan mua sam.
DE xuat:

Vé hé thong dang ky:

Can nhac b sung vao PL hién hanh
dé quy dinh ro vé nhirng lvu y khi
yéu cau nha thau dang ky tham gia
dau thau va danh gid nang lwc nha
thau nhu néu tai Khoan 3 Diéu nay.
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6. Where the tender documentation
is not made publicly available from
the date of publication of the notice
referred to in paragraph 4, a procur-
ing entity shall ensure that those
documents are made available at the
same time to all the qualified suppli-
ers selected in accordance with para-
graph 5.

7. A procuring entity may maintain a
multi-use list of suppliers, provided
that a notice inviting interested sup-
pliers to apply for inclusion on the list
is:

(a) published annually; and

(b) where published by electronic
means, made available continuously,
in the appropriate medium listed in
Annex X.

8. The notice provided for in para-
graph 8 shall include:

(a) a description of the goods or
services, or categories thereof, for
which the list may be used;

(b) the conditions for participation to
be satisfied by suppliers for inclusion
on the list and the methods that the
procuring entity will use to verify
that a supplier satisfies the condi-
tions;

(c) the name and address of the
procuring entity and other informa-
tion necessary to contact the entity
and obtain all relevant documents
relating to the list;

Pi€u 7 va Biém b Khoan 1 hoac
Diém a Khoan 2 biéu 8 ctia Nghi dinh
nay;

d) Phat hanh ho so moi so tuyén:

HO so moi so tuyén dugc phat hanh
mién phi cho cac nha thau téi truérc
thoi diém dong thau;

d) Tiép nhan va quan ly ho so du so
tuyén:

Bén moi thau ti€p nhan va quan ly
cac ho so du so tuyén da ndp theo
ché& do quan ly ho so mat cho dén

khi cong khai két qua so’ tuyén;

€) M@ va danh gid ho so du so
tuyén:

- Ho so du so tuyén nop theo thoi
gian va dia diém quy dinh trong ho
so’ moi so tuyén sé duoc mé ngay
sau thoi diém dong thau. Viec mo ho
so du so tuyén phai duoc ghi thanh
bién ban va gtri bién ban m¢ thau
cho cac nha thau nop ho so du so
tuyén. Ho so du so’ tuyén duoc gui
dén sau thoi diém dong thau sé
khong duoc me, khong hep 16 va bi
loai;

- Viéc danh gia ho so du so tuyén
thuc hién theo tiéu chuan danh gia
quy dinh trong ho so mai so’ tuyén.
Nha thau cd ho so du so tuyén duoc
danh gia dat & tat ca cac ndi dung vé
nang lyc va kinh nghiém duoc dua
vao danh  sach ngan.

g) Trinh, tham dinh va phé duyét két
qua so tuyén:

Vé danh sach st dung nhiéu lan:

Mac du viéc xay dung danh sach nay
khong phai nghia vu bat bugc nhung
day la cach thac hop ly, thuan tién,
6 thé ap dung thr nghiém trudc
hét véi cac géi thau thugc dién dieu
chinh ctia Hiép dinh. Vi vay, dé xuat
dua quy dinh vé viéc 4p dung danh
sach nha thau st dung nhiéu Ian vao
van ban riéng thyc thi EVFTA vé Mua
sam cong (cho cac géi thau thudc
pham vi diéu chinh cta Hiép dinh).

Vé dau thau han ché

DE xudt c6 huwang dan trong Van ban
riéng thuc thi EVFTA vé Mua sém
cong vé hinh thirc dau thau han ché
twong ¢ng nhu quy dinh vé dau
thau rong rai c6 lwa chon danh sach
ngan (moi so' tuyén, quan tam) néu
trong Nghi dinh s6 63/2014/ND-CP.

Cu thé, quy dinh ro ndi dung thong
tin can phai duoc néu trong thong
bdo moi so' tuyén, moi quan tam va
thong tin can cung cap cho nha thau
vao thoi gian bat dau dau thau.
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(d) the period of validity of the list
and the means for its renewal or ter-
mination, or where the period of va-
lidity is not provided, an indication of
the method by which notice will be
given of the termination of use of
the list;and

(e) an indication that the list may be
used for procurement covered by this
Agreement.

10. Notwithstanding paragraph 8,
where a multi-use list will be valid
for three years or less, a procuring
entity may publish the notice re-
ferred to in paragraph 8 only once, at
the beginning of the period of valid-
ity of the list, provided that the no-
tice:

(a) states the period of validity and
that further notices will not be pub-
lished;and

(b) is published by electronic means
and is made available continuously
during the period of its validity.

11. A procuring entity shall allow all
suppliers included in a multi-use list
to submit tenders for a relevant pro-
curement.

12. A procuring entity shall allow
suppliers to apply at any time for in-
clusion on a multi-use list and shall
include on the list all qualified suppli-
ers within a reasonably short time.

13. Where a supplier that is not in-
cluded on a multi-use list submits a
request for participation in a procure-

- Trén co s& bao cdo két qua danh
gid ho so du so tuyén, bén moi thau
trinh phé duyét két qua so’ tuyén,
trong do néu ro y ki€n ctia bén moi
thau vé cac noi dung danh gia cua to
chuyén gia;

- Két qua so tuyén phai dugc tham
dinh theo quy dinh tai Khoan 1 va
Khoan 2 Diéu 106 cta Nghi dinh nay
truére khi phé duyét;

- Két qua so tuyén phai duoc phé
duyét bang van ban va can ct vao tor
trinh phé duyét, bdo cdo tham dinh
két qua so tuyén;

- Trvong hop lya chon duoc danh
sach ngan, van ban phé duyét két
qua so tuyén phai bao gom tén céc
nha thau tring so’ tuyén va cac ndi
dung can luu y (néu o). Truong hop
khong Iua chon duoc danh sach
ngan, van ban phé duyét két qua so
tuyén phai néu o ly do khong lua
chon duoc danh sach ngén.

h) Cong khai danh sach ngan: Danh
sach ngan phai duoc dang tai theo
quy dinh tai biém d Khoan 1 Diéu 7
va Diém ¢ Khoan 1 hodc Piém b
Khoan 2 Diéu 8 cia Nghi dinh nay va
glri thong bdo dén cac nha thau nop
ho so du so tuyén.

2. Doi vdi dau thau han ché:

a) Xac dinh, phé duyét danh sach
ngan: Xac dinh, phé duyét danh sach
ngan gom t6i thi€u 03 nha thau c6
nang luyc, kinh nghiém dap &ng yéu
cau cta goi thau va c6 nhu cau tham
du thay;
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ment based on a multi-use list and
all required documents, within the
time-period provided for in Article
X:2, a procuring entity shall examine
the request.The procuring entity shall
not exclude the supplier from consid-
eration in respect of the procurement
on the grounds that the entity has in-
sufficient time to examine the re-
quest, unless, in exceptional cases,
due to the complexity of the procure-
ment, the entity is not able to com-
plete the examination of the request
within the time-period allowed for
the submission of tenders.

Annex 2 and Annex 3 Entities

14. A procuring entity covered under
Annex 2 or 3 may use a notice invit-
ing suppliers to apply for inclusion on
a multi-use list as a notice of in-
tended procurement, provided that:

(a) the notice is published in accor-
dance with paragraph 7 and includes
the information required under para-
graph 8, as much of the information
required under Article VI:2 as is avail-
able and a statement that it consti-
tutes a notice of intended
procurement or that only the suppli-
ers on the multi-use list will receive
further notices of procurement cov-
ered by the multi-use list;and

(b) the entity promptly provides to
suppliers that have expressed an in-
terest in a given procurement to the
entity, sufficient information to per-
mit them to assess their interest in

b) Cong khai danh sach ngan: Sau khi
phé duyét, danh sach ngan phai
duoc dang tai theo quy dinh tai
Diém d Khoan 1 Diéu 7 va Diém ¢
Khoan 1 hoac Biém b Khoan 2 Diéu 8
clGa Nghi dinh nay.

3. Cac nha thau 6 tén trong danh
sach ngan khong duoc lien danh véi
nhau dé tham du thau.

Diéu 77. Trach nhiém cla cac co’
quan trong mua thudc

1.B0O Y t€ 6 trach nhiém sau day:

d) Dinh ky hang nam, tién hanh so’
tuyén dé lua chon danh sach cac nha
san xuat, nha cung cap thudc dap
(rng yéu cau vé nang luc, kinh
nghiém va uy tin dé lIam co s¢ cho
viéc moi tham gia dau thau han ché.
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the procurement, including all re-
maining information required in Arti-
cle VI:2, to the extent such
information is available.

15. A procuring entity covered under
Annex 2 or 3 may allow a supplier
that has applied for inclusion on a
multi-use list in accordance with
paragraph 10 to tender in a given
procurement, where there is suffi-
cient time for the procuring entity to
examine whether the supplier satis-
fies the conditions for participation.

Information on Procuring Entity
Decisions

16. A procuring entity shall promptly
inform any supplier that submits a
request for participation in a procure-
ment or application for inclusion on a
multi-use list of the procuring entity's
decision with respect to the request
or application.

17. Where a procuring entity rejects a
supplier's request for participation in
a procurement or application for in-
clusion on a multi-use list, ceases to
recognize a supplier as qualified, or
removes a supplier from a multi-use
list, the entity shall promptly inform
the supplier and, on request of the
supplier, promptly provide the sup-
plier with a written explanation of
the reasons for its decision.
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Article IX Technical Specifications

1. A procuring entity shall not pre-
pare, adopt or apply any technical
specification or prescribe any con-
formity assessment procedure with
the purpose or the effect of creating
an unnecessary obstacle to trade
among the Parties.

2. In prescribing the technical specifi-
cations for the goods or services
being procured, a procuring entity
shall, where appropriate:

(a) set out the technical specification
in terms of performance and func-
tional requirements, rather than de-
sign or descriptive characteristics;
and

(b) base the technical specification
on international standards, where
such exist; otherwise, on national
technical requlations, recognized na-
tional standards or building codes.

3. Where design or descriptive char-
acteristics are used in the technical
specifications, a procuring entity shall
indicate that it will consider tenders
of equivalent goods or services that
demonstrably fulfil the requirements
of the procurement by including
words such as "or equivalent" in the
tender documentation.

4. A procuring entity shall not pre-
scribe technical specifications that re-
quire or refer to a particular
trademark or trade name, patent,
copyright, design, type, specific ori-

Nghi dinh 63/2014/ND-CP:
Diéu 12. Lap ho so mei thau

2. HO so moi thau phai quy dinh vé
tieu chudn danh gia ho so du thau
bao gom tiéu chuan danh gia vé
nang luc va kinh nghiém; tiéu chuan
danh gid vé ky thuat; xac dinh gia
thap nhat (doi voi truong hop ép
dung phuong phép gid thap nhat);
tieu chudn xac dinh gid danh gia (doi
voi treang hop ap dung phuong
phép gid danh gid). Trong ho so moi
thau khong dugc néu bat cr diéu
kién ndo nham han ché su tham gia
ca nha thau hodc nham tao loi thé
cho mot hoac mot so nha thau gay ra
sur canh tranh khong binh déang.

b) Tiéu chudn dénh qid vé ky thuat

Str dung tiéu chi dat, khong dat hoac
phuong phap cham diém theo thang
diém 100 hodc 1.000 dé xay dung
tieu chudn danh gia vé ky thuat,
trong do phai quy dinh murc diém toi
thiéu va murc diém t6i da doi vai
tlrng tiéu chuan tong quat, tiéu
chuan chi tiét khi st dung phrong
phap chdm diém. Viéc xay dung tiéu
chuan danh gid vé ky thuat dua trén
cac yéu to ve kha nang dap (rng cac
yéu cau Ve so lvong, chat lvong,
thoi han giao hang, van chuyén, lap
dat, bao hanh, uy tin ctia nha thau
thong qua viéc thuc hién cc hop
dong tuong tw trwdc do va cac yéu
cau khac néu trong ho so' moi thau.
(an ct vao tirng gdi thau cu thé, khi
lap ho so moi thau phai cu thé hoa

banh gia:

VE c3c nguyén tac co ban, phép luat
dau thau trong nuérc da twong dong
v&i ndi dung néu trong Hiép dinh.
Tuy nhién, riéng trong phap luat xay
dwng, doi véi tiéu chuan ky thuat,
phap luat xay dyng Viét Nam c6 quy
dinh “hoat dong dau tu xay dung
phai tuan tha quy chudn ky thuat
qudc gia”. Trong khi d6, cam két néu
ro Tiéu chuan ky thuat duoc xay
dung dua trén tiéu chudn quac té,
truong hop khong cd thi dua trén
quy chuan ky thuat quac gia, tiéu
chudn quac gia hodc tiéu chuan trong
[inh vyc xay dung. Tuy nhién Hiép
dinh khong bat budc viéc nay (chi
yéu cau ap dung “khi thich hop”).
Nhuw vay, PLVN vé co ban da tuvong
thich vé van dé nay.

Ngoai ra c6 mot vai ndi dung trong
Hiép dinh duoc quy dinh chi tiét, cu
thé hon PLVN (PLVN chi quy dinh

nguyén tac hoac chua c6 quy dinh):

- Hiép dinh yéu cau khi xay dung hay
thong qua cac tiéu chuan ky thuat
cho mot gai thau cu thé, co quan
mua sam khong duorc st dung hay
chap nhan y kién tw van cta ca
nhan/t6 chirc ¢d thé cd loi ich
thuong mai trong goi thau do theo
cach c6 thé anh hwéng dén tinh canh
tranh ctia géi thau; PLVN chua c6 quy
dinh tryc tiép vé van dé nay nhung
da c6 quy dinh gian tiép trong
nguyén tac bao dam canh tranh
trong dau thau, theo do6 co’ quan
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gin, producer or supplier, unless
there is no other sufficiently precise
or intelligible way of describing the
procurement requirements and pro-
vided that, in such cases, the entity
includes words such as "or equiva-
lent" in the tender documentation.

5. A procuring entity shall not seek or
accept, in a manner that would have
the effect of precluding competition,
advice that may be used in the
preparation or adoption of any tech-
nical specification for a specific pro-
curement from a person that may
have a commercial interest in the
procurement.

6. For greater certainty, a Party, in-
cluding its procuring entities, may, in
accordance with this Article, prepare,
adopt or apply technical specifica-
tions to promote the conservation of
natural resources or protect the envi-
ronment.

cac tiéu chi lam co s& d€ danh gia vé
ky thuat bao gom:

- Dac tinh, thong so ky thuat ca
hang hoa, tiéu chudn san xuat, tiéu
chuan ché tao va cong nghé;

- Tinh hop Iy va hiéu qua kinh té ctia
cac giai phap ky thuat, bién phap t6
chtrc cung cap, lap dat hang hoa;

- Mtrc do ddp (rng cac yéu cau vé
bao hanh, bao tri;

- Khd nang thich (rng vé mat dia ly,
moi trudng;

- Tac dong doi vai moi truong va
bién phdp giai quyét;

- Kha nang cung cap tai chinh (néu
6 yéu cau);

- Cac yéu t6 vé diéu kién thuong
mai, thoi gian thuc hién, dao tao
chuyén giao cong nghé;

- Tién do cung cap hang hoa;

- Uy tin cta nha thau thong qua viéc
thwe hién cac hop dong tuong tw
trude do;

- Cac yéu t6 can thiét khac.

7. Ho so moi thau khong dwoc néu
yéu cau vé nhan hiéu, xudt xr cu thé
cta hang hda. Truong hop khong thé
mo ta chi ti€t hang hda theo dac tinh
ky thuat, thiét ké cong nghé, tiéu
chudn cong nghé thi duoc néu nhan
hiéu, catald ctia mot san pham cu
thé dé tham khao, minh hoa cho yéu
cau Vvé ky thuat ctia hang héa nhung

mua sam phai doc lap vé to chirc va
tai chinh véi tu van (ca nhan/to
chte).

- V€& quyén str dung cac tiéu chuan ky
thudt dé bao vé moi truong, bao ton
tai nguyén: phap luat vé dau thau
c0a Viét Nam chua néu cu thé, ma
chi dwoc néu nquyén tac trong phap
luat chuyén nganh.

PE xuat:

Can nhac diéu chinh PLVN vé dau
thau (dp dung chung) dé nai luat héa
cac quy dinh tai Hiép dinh (von chi la
dé &p dung voi cac goi thau thuoc
dién diéu chinh nhung c6 ndi dung
hop ly, thich hop dé ap dung rong rai
cho tat ca cac goi thau) vé ngoai lé
trong str dung cac tiéu chuan ky
thuat dé bao vé moi truong, bao ton
tai nquyén, bao vé thong tin nhay
cdm cta Chinh phu
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phai ghi kem theo cum tir “hodc
tvong dwong” sau nhan hiéu, catald
dong thoi phai quy dinh r6 ndi ham
tvong duong véi hang hoa do vé
dac tinh ky thuat, tinh nang st dung,
tiéu chuan cong nghé va cac ndi
dung khac (néu co) dé tao thuan loi
cho nha thau trong qua trinh chuan
bi ho so dw thau. Chi yéu cau nha
thau nop Gidy phép hoac Gidy ty
quyén ban hang cia nha san xuat
hoac Gidy chirng nhan quan hé doi
tac trong trvong hep hang héa la
dac thu, phirc tap can gan véi trach
nhiém ctia nha san xuat trong viéc
cung cap cac dich vu sau ban hang
nhw bao hanh, bdo tri, stta chira,
cung cap phu tuing, vat tu thay thé.

Ludt Xay dung:

Diéu 6. Ap dung tiéu chuan, quy
chuan ky thuat trong hoat dong dau
tw xay dung

1. Hoat dong dau tu xay dwng phai
tuan tht quy chuan ky thuat quac
gia.

2. Tiéu chuan duoc ap dung trong
hoat dong dau tw xay dung theo
nguyén tac ty nguyén, trlr cac tiéu
chuan dwoc vién dan trong quy
chuan ky thuat hodc van ban quy
pham phdép luat khac c6 lién quan.

3. Tiéu chuan ap dung cho cong trinh
phai dugc nguoi quyét dinh dau tu
xem xét, chap thuan khi quyét dinh
dau tu.
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4. Viéc ap dung tiéu chuan phai bao
dam cac yéu cau sau:

a) Phu hop vai yéu cau cta quy
chuan ky thuat quac gia va quy dinh
clia phap luat co lién quan;

b) Bao dam tinh dong bg, tinh kha
thi ctia hé thong tiéu chuan duoc ap
dung.

5. Viéc 4p dung gidi phap ky thuat,
cong nghé, vat liéu mai trong hoat
dong dau tu xay dwng phai dap &rng
yéu cau cta quy chuan ky thuat quoc
gia va quy dinh cua phap luat c6 lién
quan.

6. BO Xay dwng, Bd quan ly cong
trinh xay dung chuyén nganh c6
trach nhiém xay dwng cac tiéu
chuan, quy chuan ky thuat quoc gia
ap dung cho cong trinh xay dung
chuyén nganh theo quy dinh cta
phap luat vé tiéu chuan, quy chuan
ky thuat.

Nghi dinh 46/2015/ND-CP ngay
12/5/2015:

Diéu 6. Ap dung quy chuan ky
thuat, tiéu chuan trong hoat dong
dau tw xay dung

1. Viéc ap dung quy chudn ky thuat,
tiéu chuan trong hoat dong dau tw
xay dyng phai tuan thu cac quy dinh
tai Di€u 6 Luat Xay dung va tuan thu
cac quy dinh c6 lién quan do Bo Xay
dung ban hanh.

2. Khi ap dung tiéu chuan nudc
ngoai phai cd ban thuyét minh veé sy
can thiét phai 4p dung. Tiéu chuan
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nudc ngoai duoc ap dung phai cé
toan van tiéu chuan dudi dang tép
tin hodc ban in va phai cé ban dich
ti€ng Viét hoac ti€ng Anh cho phan
ndi dung s dung.

3. DOi vdi cac gidi phdp ky thuat,
cong nghé, vat liéu méi cha yéu cta
cong trinh 13n dau 4p dung tai Viét
Nam phai dap (*ng yéu cau clia quy
chuan ky thuat va quy dinh cta phap
luat cd lien quan. Nha thau dé xuat
ap dung cac gidi phap ky thuat cong
nghé, vat liéu mai c6 trdch nhiém
cung cap cac can ct, tai liéu chirng
minh vé diéu kién dam bao an toan,
hiéu qua va kha thi khi ap dung dé
co quan ¢6 tham quyén tham dinh
trong qua trinh tham dinh thiét ké
xay dung cong trinh theo quy dinh
cta phap luat vé xay dung.

Article IX b Market Consultations

1. Before launching a procurement,
procuring entities may conduct mar-
ket consultations with a view to
preparing the procurement, notably
for the development of technical
specifications, provided that, where
market research is performed by a
supplier in the context of covered
procurement, such procurement is
subject to the rules of this Chapter.

Phap luat dau thau VN khong quy
dinh

Danh gia:

PLVN chua c6 quy dinh bat budc vé
viéc tham van/tham do/diéu tra thi
trwong trede khi xay dwng géi thau
nhung trén thuc t€ dé xay dung goi
thau thi co quan mua sdm da phai
tham khao/diéu tra thi truong. Tuy
nhién, theo Hiép dinh day khong
phai nghia vu bét budc. Vi vay PLVN
€6 thé coi la da phu hop.

2. For this purpose, procuring entities
may for example seek or accept ad-

vice from independent experts or au-
thorities or from market participants.

Tl goc do thyc tién, viéc c6 thém tha
tuc nay c6 thé sé mang lai hiéu qua
cao cho cac goi thau.
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That advice may be used in the plan-
ning and conduct of the procurement
procedure, provided that such advice
does not have the effect of distorting
competition and does not result in a

violation of the principles of non-dis-
crimination and transparency.

DE xuat:

Bua noi dung nay vao Van ban thyc
thi EVFTA vé Mua sam cong (cho cac
g6i thau thuoc pham vi diéu chinh
cUa Hiép dinh) theo huéng:

- Khuyén khich Co' quan mua sam
ti€n hanh thu tuc tham van/tham
do/diéu tra thi truong trudc khi xay
dung g6i thau

- Néu tién hanh tha tuc nay thi phai
tuan thu cac yéu cau nhu trong Hiép
dinh (dwa cu thé cac yéu cau cla
Hiép dinh vao)

Trong lau dai c6 thé can nhac dua noi
dung noi trén vao phap luat dau thau
chung.

Article X Tender Documentation

1. A procuring entity shall promptly
make available or provide on request
to suppliers tender documentation
that includes all information neces-
sary to permit suppliers to prepare
and submit responsive tenders. Un-
less already provided in the notice of
intended procurement, such docu-
mentation shall include a complete
description of:

(a) the procurement, including the na-
ture, the quantity of the goods or serv-
ices to be procured or, where the
quantity is not known, the estimated
quantity and any requirements to be
fulfilled, including any technical specifi-
cations, conformity certification, plans,
drawings or instructional materials;

Luat dau thau:
Diéu 4.

29. HO so moi thau [a toan bo tai liéu
str dung cho hinh thirc dau thau rong
rai, dau thau han ché, bao gom céc
yéu cau cho mot dv an, géi thau,
[am can c& dé nha thau chuan bi ho
so du thau va dé bén moi thau to
chirc danh gia ho so du thau nham
lua chon nha thau.

30. HO so’ yéu cau la toan bo tai lieu
str dung cho hinh thirc chi dinh thau,
mua sam truc tiép, chao hang canh
tranh, bao gom céc yéu cau cho mot
dv an, gdi thau, lam can cr dé nha
thau chuan bi ho so dé xuat va dé
bén mai thau to chirc danh gia ho so
dé xudt nham Iua chon nha thau.

Danh gia:

- Cac ndi dung vé ho so moi thau
theo quy dinh ctia phap luat dau thau
trong nudc tuong thich véi ngi dung
cla ho so moi thau néu trong Hiép
dinh.

- Viéc lam o ho so moi thau trong
ndi dung Hiép dinh néu rat nquyén
tac, quy dinh cta Viét Nam [a phu
hop.

- Nguyén tac va cach thirc dé stra doi
ho so moi thau theo quy dinh cta
phdp luat dau thau trong nudc da
phu hgp véi noi dung néu trong Hiép
dinh.

Lién quan dén dau thau qua mang,
hién B6 KH&DT dang hoan thién
Thong tu quy dinh chi tiét vé 1ap
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(b) any conditions for participation of
suppliers, including a list of informa-
tion and documents that suppliers
are required to submit in connection
with the conditions for participation;

(c) all evaluation criteria to be ap-
plied in the awarding of the contract,
and, except where price is the sole
criterion, the relative importance of
such criteria;

(d) where the procuring entity will
conduct the procurement by elec-
tronic means, any authentication and
encryption requirements or other re-
quirements related to the submission
of information by electronic means, if
any;

(e) where the procuring entity will
hold an electronic auction, the rules,
including identification of the ele-
ments of the tender related to the
evaluation criteria, on which the auc-
tion will be conducted;

(f) where there will be a public
opening of tenders, the date, time
and place for the opening of tenders
and, where the domestic legislation
of a Party stipulates that only certain
persons are authorized to be present,
, the indication of these persons

(g) any other terms or conditions, in-
cluding terms of payment and any
limitation on the means by which
tenders may be submitted, such as
whether on paper or by electronic
means;and

Piéu 7. Khoan 1

b) HO so mai thau, ho so yéu cau
duoc phé duyét bao gom céc noi
dung yéu cau vé tha tuc dau thau,
bang dir liéu dau thau, tiéu chuan
danh qid, bi€u mau dv thau, bang
khai luong mai thau; yéu cau vé tién
do, ky thuat, chat lvong; diéu kién
chung, diéu kién cu thé cia hop
dong, mau van ban hop dong va cac
noi dung can thiét khac.

Nghi dinh 63/2014/ND-CP (Diéu 14
khoan 2):

2. Phdt hanh, stra dai, 1am 16 ho so
moi thau:

a) Ho so’ moi thau dwoc phat hanh
cho cac nha thau tham gia dau thau
rong rai hodc cho cac nha thau cé tén
trong danh sach ngan. D6i véi nha
thau lién danh, chi can mot thanh
vién trong lién danh mua hodc nhan
ho so moi thau, ké ca truong hop
chua hinh thanh lién danh khi mua
hoac nhan ho so moi thay;

b) Trwrng hop stra doi ho so moi
thau sau khi phat hanh, bén moi
thau phai giri quyét dinh stra doi
kem theo nhirng noi dung stra doi ho
so moi thau dén cac nha thau da
mua hoac nhan ho so moi thay;

¢) Treong hop can lam o ho so moi
thau thi nha thau phai gri van ban
dé nghi dén bén moi thau toi thi€u
03 ngay lam viéc (doi voi dau thau
trong nuwérc), 05 ngay lam viéc (doi
véi dau thau qudc té) trudc ngay co

HSMT qua mang, du kién ban hanh
trong nam 2016, trong dé c6 hudng
dan tvong dong voi cam két néu tai
diém d, e va g khoan 1 Diéu nay.

PE xuat:

Khong dé xuat diéu chinh, bo sung gi
vé phap luat
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(h) any dates for the delivery of
goods or the supply of services.

2. In establishing any date for the
delivery of goods or the supply of
services being procured, a procuring
entity shall take into account, where
appropriate, such factors as the com-
plexity of the procurement, the ex-
tent of subcontracting anticipated
and the realistic time required for
production, de-stocking and transport
of goods from the point of supply or
for supply of services.

3. The evaluation criteria set out in
the notice of intended procurement
or tender documentation may in-
clude, among others, price and other
cost factors, quality, technical merit,
environmental characteristics and
terms of delivery.

4. A procuring entity shall promptly
reply to any reasonable request for
relevant information by any inter-
ested or participating supplier, pro-
vided that such information does not
give that supplier an advantage over
other suppliers.

Modifications

5. Where, prior to the award of a
contract, a procuring entity modifies
the evaluation criteria or require-
ments set out in the notice of in-
tended procurement or tender
documentation provided to partici-
pating suppliers, or amends or reis-
sues a notice or tender

thoi diém dong thau dé xem xét, x(
ly. Viec lam r6 ho so moi thau duorc
bén moi thau thuc hién theo mot
hoac cac hinh thirc sau day:

- GUri van ban 1am rd cho cac nha thau
da mua hoac nhan ho so moi thau;

- Trong trong hop can thiét, to chirc
hoi nghi tién dau thau dé trao doi vé
nhirng ngi dung trong hd so’ mai
thau ma cac nha thau chua . Noi
dung trao doi phai dugc bén moi
thau ghi lai thanh bién ban va lap
thanh van ban lam ro ho so moi
thau guri cho cac nha thau da mua
hoac nhan ho so moi thau;

- No6i dung lam 16 ho so' moi thau
khong dwoc trdi véi noi dung cua ho
so moi thau da duyét. Treong hop
sau khi lam r6 ho so moi thau dan
dén phai stra doi ho so' moi thau thi
viéc stra doi ho so moi thau thuc
hién theo quy dinh tai Diém b Khoan
nay;

d) Quyét dinh stra doi, van ban lam
ro ho so moi thau la mot phan cta
ho so' moi thau.

Piéu 16. Lam r6 ho so’ du thau

1. Sau khi mé thau, nha thau co
trach nhiém lam 16 ho so du thau
theo yéu cau cta bén moi thau.
Treong hop ho so du thau cia nha
thau thi€u tai liéu chirng minh tw
cach hop I, nang luc va kinh
nghiém thi bén moi thau yéu cau
nha thau lam rd, bo sung tai liéu dé
chrng minh tw cach hop I, nang luc
va kinh nghiém. i v&i cac ndi dung
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documentation, it shall transmit in
writing all such modifications or
amended or re-issued notice or ten-
der documentation to all suppliers
that are participating at the time of
the modification, amendment or re-
issuance, where such suppliers are
known to the entity, or otherwise
publish or provide such documents in
the same manner as the original in-
formation was made available; and
in adequate time to allow such sup-
pliers to modify their initial tenders
and submit amended tenders, as ap-
propriate.

dé xuat veé ky thuat, tai chinh néu
trong ho so’ du thau cta nha thau,
viéc lam r6 phai bao dam nguyén tac
khong lam thay ddi n6i dung co ban
cta ho so du thau da nop, khong
thay dai gia du thau.

2. Treong hop sau khi dong thau,
néu nha thau phat hién ho so dy
thau thi€u cac tai liéu chirng minh tu
cach hop I, nang lwc va kinh
nghiém thi nha thau dugc phép qui
tai liéu dén bén moi thau dé lam 1o
Vé tw cach hop I, nang lyc va kinh
nghiém ctia minh. Bén moi thau 6
trach nhiém ti€p nhan nhirng tai liéu
lam 6 cGa nha thau dé xem xét,
danh qid; cc tai lieu bo sung, lam o
Vé tu cach hop I€, nang lyc va kinh
nghiém duoc coi nhu mot phan cta
ho so du thau.

3. Viéc lam 6 ho so du thau chi
duoc thuc hién gitra bén moi thau
va nha thau c6 ho so du thau can
phai lam rd va phai bao ddm nguyén
tac khong lam thay d6i ban chat ctia
nha thau tham du thau. Noi dung
lam 6 ho so' du thau phai thé hién
bang van ban va dwoc bén moi thau
bao quan nhu mét phan ctia ho so
du thau.

Thong tv lién tich 07/2015/TTLT-
BKHDT-BTC (bi€u 7) c6 quy dinh
thong tin vé Thong bao hay, gia han,
diéu chinh, dinh chinh cac thong tin
da ddng tai phai dang tai trén Bdo
dau thau, Hé thong mang dau thau
quoc gia.
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Article XI Time-Periods
General

1. A procuring entity shall, consistent
with its own reasonable needs, pro-
vide sufficient time for suppliersto
obtain the tender documentation
and to prepare and submit requests
for participation and responsive ten-
ders, taking into account such factors
as:

(a) the nature and complexity of the
procurement;

(b) the extent of subcontracting an-
ticipated; and

() the time necessary for transmit-
ting tenders by non-electronic means
from foreign as well as domestic
points where electronic means are
not used. Such time-periods, includ-
ing any extension of the time-peri-
ods, shall be the same for all
interested or participating suppliers.

Deadlines

2.A procuring entity that uses selec-
tive tendering shall establish that the
final date for the submission of re-
quests for participation shall not, in
principle, be less than 25 days from
the date of publication of the notice
of intended procurement.Where a
state of urgency duly substantiated
by the procuring entity renders this
time-period impracticable, the time-
period may be reduced to not less
than 10 days.

Luat dau thau (Diéu 12):

1. Thoi gian trong qua trinh lya chon
nha thau:

a) Thoi gian phé duyét ké hoach lva
chon nha thau ti da la 05 ngay lam
viéc, ké tv ngay nhan duoc bdo cdo
tham dinh;

b) HO6 so moi quan tam, ho so moi
so tuyén, ho so moi thau, ho so yéu
cau duoc phét hanh sau 03 ngay lam
viéc, ké tlr ngay dau tien dang tai
thong bao moi ndp ho so’ quan tam,
thong bao moi so' tuyén, thong bdo
moi thau, thong bdo mai chao hang,
qUi thw moi thau dén trudce thoi
diém dong thau;

¢) Thoi gian chuan bi ho so quan tam
toi thiéu la 10 ngay doi véi dau thau
trong nwdc va 20 ngay doi vai dau
thau quac t€, ké tir ngay dau tién ho
so' moi quan tam duoc phét hanh
dén ngay cd thoi diém dong thau.
Nha thau phai ndp ho so’ quan tam
truéc thoi diem dong thay;

d) Thoi gian chudn bi ho so du so
tuyén toi thi€u 13 10 ngay doi voi
dau thau trong nudc va 20 ngay doi
véi dau thau quoc té, ké tir ngay dau
tién ho so moi so tuyén duoc phat
hanh dén ngay c6 thoi diém dong
thau. Nha thau phai nop ho so du sor
tuyén trede thoi diém dong thau;

d) Thoi gian chuan bi ho so dé xuat
toi thi€u la 05 ngay lam viéc, ké tir
ngay dau tién ho so' yéu cau duoc
phat hanh dén ngay c6 thoi diém

Danh gid:

- Vé co ban cac nquyén tac xac dinh
thoi gian trong dau thau da duoc
quy dinh cu thé tai Luat dau thau phu
hop voi ngi dung néu tai Diéu nay
c0a Hiép dinh. Tuy nhién nguyén tac
trong Hiép dinh nhan manh dén 02
yéu to cu thé.

- Thori gian chudn bi ho so du so
tuyén, moi quan tam doi voi goi
thau khong tinh diéu kién rat ngan
néu trong Hiép dinh la dai hon so véi
thoi gian twong trng cho gdi thau ap
dung dau thau quoc té duoc quy
dinh cta Luat dau thau. Tuy nhién,
khodng thoi gian nay sau khi tinh cac
diéu kién duoc rdt ngan néu tai
khoan 4 va 5 Diéu nay va bao luu tai
Phu luc 9a thi PL Viét Nam hién hanh
da tuong thich.

- Thoi gian chudn bi ho so dy thau
doi véi gdi thau khong tinh diéu kién
rdt ngan néu trong Hiép dinh I3 phu
hop voi goi thau ap dung dau thau
qudc té duoc quy dinh cta Luat dau
thau. Nhu vay la da phu hop véi
cam két vé thoi gian néu trong Hiép
dinh.

PE xuat:

Khong dé xuat stra doi, bo sung gi vé
phap luat
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Annex 93

4. Article XI (Time Periods): Notwith-
standing the requirement in Article
X1.2 that a procuring entity using se-
lective tendering provides no less
than 25 days for the final date for
submission of requests for participa-
tion, Vietnam may allow its procuring
entities to establish a final date for
submission of requests for participa-
tion that is not less than 15 days
from the date of publication of the
notice of intended procurement no
longer than ten years from the entry
into force of this Agreement.

3. Except as provided for in para-
graphs 4, 5 and 7, a procuring entity
shall establish that the final date for
the submission of tenders shall not
be less than 40 daysfrom the date on
which:

(a) in the case of open tendering, the
notice of intended procurement is
published;or

(b) in the case of selective tender-
ing, the entity notifies suppliers that
they will be invited to submit ten-
ders, whether or not it uses a multi-
use list.

Annex 9a

5. Article XI (Time Periods): Notwith-
standing the requirement in Article
X1.3 that a procuring entity provides
no less than 40 days for the final
date for submission of tenders, Viet-
nam may allow its procuring entities

dong thau. Nha thau phai nop ho so
dé xudt trudrc thoi diém dong thau;

e) Thoi gian chudn bi ho so du thau
toi thi€u la 20 ngay doi voi dau thau
trong nuwéc va 40 ngay doi véi dau
thau quac t€, ké tir ngay dau tién ho
so moi thau duoc phat hanh dén
ngay o thoi diém dong thau. Nha
thau phai nop ho so’ du thau truéc
thoi diém dong thau;

g) Thoi gian danh gid ho so’ quan
tam, ho so du so tuyén t6i da la 20
ngay, ho so’ dé xuat t6i da la 30
ngay, ho so du thau toi da la 45
ngay doi véi dau thau trong nudre, ké
tlr ngay c6 thoi diém dong thau dén
ngay bén mai thau trinh cha dau tu
phé duyét két qua lua chon nha
thau. Thoi gian danh gia ho so' quan
tam, ho so du so tuyén t6i da la 30
ngay, ho so’ dé xuat t6i da la 40
ngay, ho so dy thau toi da la 60
ngay doi voi dau thau quoc té, ké tir
ngay co thoi diém dong thau dén
ngay bén mai thau trinh cha dau tu
phé duyét két qua lua chon nha
thau. Truong hop can thiét, cd thé
kéo dai thoi gian dénh gia ho so du
thau, ho so dé xuat nhung khong
qud 20 ngay va phai bao dam tién
do thuc hién du an;

h) Thoi gian tham dinh toi da la 20
ngay cho tirng n6i dung tham dinh:
ké hoach lua chon nha thau, ho so
moi quan tam, ho so' moi so tuyén,
ho so moi thau, ho so yéu cau, két
qua lrra chon nha thau ké tir ngay
nhan dugc day du ho so trinh;
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to establish a final date for submis-
sion of tenders that is not less than
25 days from the date on which: (a)
in the case of open tendering, the
notice of intended procurement is
published; or (b) in the case of selec-
tive tendering, the entity notifies the
suppliers that they will be invited to
submit tenders; no longer than ten
years from the entry into force of this
Agreement.

4. A procuring entity may reduce the
time-period for tendering established
in accordance with paragraph 3 to
not less than 10 days where:

(a) the procuring entity has pub-
lished a notice of planned procure-
ment as described in Article VI:4 at
least 40 days and not more than 12
months in advance of the publication
of the notice of intended procure-
ment, and the notice of planned pro-
curement contains:

(i) a description of the procurement;

(ii) the approximate final dates for
the submission of tenders or re-
quests for participation;

(i) a statement that interested sup-

pliers should express their interest in

the procurement to the procuring en-
tity;

(iv) the address from which docu-
ments relating to the procurement
may be obtained;and

(v) as much of the information that is

i) Thoi gian phé duyét ho so moii
quan tam, ho so mai so tuyén, ho
s’ yéu cau, ho so moi thau toi da la
10 ngay, ké tir ngay nhan duoc tor
trinh dé nghi phé duyét ho so moi
quan tam, ho so mai so tuyén, ho
so’ moi thau, ho sor yéu cau clia bén
moi thau hoac bdo cdo tham dinh
trong truong hop co yéu cau tham
dinh;

k) Thoi gian phé duyét hodc c6 y
kién xtr ly vé két qua lya chon nha
thau toi da la 10 ngay, k€ tir ngay
nhan duoc to trinh dé nghi phé
duyét két qua lua chon nha thau clia
bén moi thau hodc bao cdo tham
dinh trong truong hop cé yéu cau
tham dinh;

[) Thoi gian ¢6 hiéu luc ctia ho so du
thau, ho so dé xuat toi da 13 180
ngay, ké tlr ngay c6 thoi diém dong
thau; truong hop gdi thau quy mo
Ién, phirc tap, géi thau dau thau
theo phuong thic hai giai doan, thoi
gian ¢6 hiéu lyc cta ho so du thau
t6i da la 210 ngay, ké tir ngay cé
thoi diém dong thau. Truong hop
can thiét, c6 thé yéu cau gia han thoi
gian ¢6 hiéu lyc cta ho so du thau,
ho so’ dé xuat va phai bao dam tién
do du an;

m) Thoi gian gui van ban swa doi ho
so' mo'i thau dén cac nha thau da
nhan ho so moi thau toi thiéu la 10
ngay doi vai dau thau trong nude va
15 ngay doi vai dau thau quoc té
trudc ngay o thoi diém dong thau;
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required for the notice of intended
procurement under Article VI:2, as is
available;

(b) the procuring entity, for recurring
contracts, indicates in an initial notice
of intended procurement that subse-
quent notices will provide time-peri-
ods for tendering based on this
paragraph;

() the procuring entity procures
commercial goods or services or;

(d) a state of urgency duly substanti-
ated by the procuring entity renders
thetime- period for tendering estab-
lished in accordance with paragraph
3 impracticable.

5. A procuring entity may reduce the
time-period for tendering established
in accordance with paragraph 3 by
five days for each one of the follow-
ing circumstances:

(a) the notice of intended procure-
ment is published by electronic
means;

(b) all the tender documentation is
made available by electronic means
from the date of the publication of
the notice of intended
procurement;and

(c) the entity accepts tenders by
electronic means.

6. The use of paragraph 5, in con-
junction with paragraph 4, shall in no
case result in a reduced time-period
for tendering established in accor-

doi vai stra doi ho so moi quan tam,
ho so moi so tuyén, ho so’ yéu cau
thi toi thi€u la 03 ngay lam viéc
trwdc ngay co thoi diém dong thau.
Truong hop thoi gian gti van ban
stra doi ho so’ khong dap (rng quy
dinh tai diém nay, bén moi thau thuc
hién gia han thoi diém dong thau
twong ng bao dam quy dinh vé thoi
gian guri van ban stra déi ho so moi
quan tam, ho so moi so tuyén, ho so
moi thau, ho so yéu cau;

n) Thoi han gtri van ban thong bao
két qua lya chon nha thau cho cac
nha thau tham du thau theo duong
buu dién, fax la 05 ngay lam viéc, ké
tlr ngay két qua lya chon nha thau
duoc phé duyét.
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dance with paragraph 3 of less than
10 days from the date on which the
notice of intended procurement is
published.

7.Where a procuring entity covered
under Annex 2 or 3 has selected all
or a limited number of qualified sup-
pliers, the time-period for tendering
may be fixed by mutual agreement
between the procuring entity and
the selected suppliers.In the absence
of agreement, the period shall not be
less than 10 days.

Article XII Negotiation

1. With regard to covered procure-
ment, a Party may provide for its
procuring entities to conduct negotia-
tions:

(a) where the entity has indicated its
intent to conduct negotiations in the
notice of intended procurement re-
quired under Article VI:2;or

(b) where it appears from the evalu-
ation that no tender is obviously the
most advantageous in terms of the
specific evaluation criteria set out in
the notice of intended procurement
or tender documentation.

2. A procuring entity shall:

(a) ensure that any elimination of
suppliers participating in negotiations
is carried out in accordance with the
evaluation criteria set out in the no-
tice of intended procurement or ten-
der documentation;and

Luat dau thau:
Diéu 38. Quy trinh lya chon nha thau

1. Quy trinh lya chon nha thau doi
véi dau thau rong rai, ddu thau han
ché duoc thuc hién nhu sau:

a) Chuan bi lyra chon nha thau;
b) T6 chirc Iva chon nha thau;

¢) Banh qia ho so’ du thau va thuong
thao hop dong;

d) Trinh, tham dinh, phé duyét va
cong khai két qua lya chon nha thau;

d) Hoan thién, ky két hop dong.
Nghi dinh 63/2014/ND-CP:
Diéu 19. Thuong thao hop dong

1. Nha thu xép hang thir nhat dugc
moi dén thuong thao hop dong.

Treong hop nha thau duoc moi dén
thuwong thao hop dong nhung khong

Panh gia:

PLVN ¢6 quy dinh vé thuong thao
hop dong doi véi nha thau duoc
danh gid xép hang thr nhat. Quy
dinh nay duoc ap dung doi vai tat ca
g6i thau va khong phai néu trong
thong bdo moi thau.

Nguyén tac va noi dung thuong thao
nay chua phu hgp véi quy dinh
trong Hiép dinh (Hiép dinh quy dinh
han ché vé cac treong hop duoc
phép dam phan, vi du néu c6 dam
phan thi phai néu ro trong thong bao
moi thau; vé két qua dam phan,
Hiép dinh cho phép ndp lai ho so
thau mai hodc stra dai, trong khi
PLVN thi khong cho phép diéu nay).
Pé xuat:

(an 6 quy dinh riéng doi voi cac goi
thau thudc pham vi diéu chinh cua

Hiép dinh (trong van ban hudng dan
Hiép dinh).
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(b) where negotiations are con-
cluded, provide a common deadline
for the remaining participating sup-
pliers to submit any new or revised
tenders.

dén thuong thao hoac tir choi
thuong thao hop dong thi nha thau
sé khong dugc nhan lai bdo dam du
thau.

2. Viéc thuong thao hop dong phai
dya trén co s¢ sau day:

a) Bao cdo danh qid ho so du thay;

b) Ho so' du thau va cac tai liéu lam
ro ho so du thau (néu cd) clia
nha thau;

€) HO so mori thau.

3. Nguyén téc thuong thao hop
dong:

a) Khong tién hanh thvong thao doi
V@i cac noi dung ma nha thau da
chao thau theo ding yéu cau ctia ho
so moi thau;

b) Viéc thwong thao hop dong khong
duoc lam thay doi don gia du thau
cia nha thau sau khi stra 16i, hiéu
chinh sai léch va trtr di gia tri giam
gid (néu cd). Trong qua trinh danh
gid ho so du thau va thuong thao
hop dong, néu phat hién khadi lugng
moi thau néu trong bang tién luong
mai thau thiéu so vai ho so thiét ké
thi bén moi thau yéu cau nha thau
phai bo sung khoi lwgng cong viéc
thi€u do trén co s& don gid da chao;
treong hop trong ho so du thau
chua c6 don gia thi bén mai thau
bdo cdo chu dau tu xem xét, quyét
dinh viéc ap don gid néu trong du
toan da phé duyét doi véi khoi
lwgng cong viéc thi€u so véi ho so
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thiét ké hoac don gid ctia nha thau
khac da vurot qua buéc danh gid vé
ky thuat néu don gia nay thap hon
don gia da phé duyét trong du todn
g6i thau;

¢) Viéc thuong thao doi véi phan sai
léch thi€u thuc hién theo quy dinh
tai Diém d Khoan 2 Diéu 17 clia Nghi
dinh nay.

4. Noi dung thuong thao hop dong:

a) Thvong thao vé nhirng ndi dung
chua du chi tiét, chua ro hoac chua
phu hop, thong nhat gitra ho so moi
thau va ho so du thau, gitra cac noi
dung khac nhau trong ho so’ du thau
¢6 thé dan dén cac phét sinh, tranh
chap hoac anh hudng dén trach
nhiém cda cac bén trong qua trinh
thuwc hién hop dong;

b) Thwong thao vé céc sai léch do
nha thau da phat hién va dé xuat
trong ho so' du thau (néu cd), bao
gom ca cac dé xuat thay doi hoac
phuong an thay thé cta nha thau
néu trong ho so moi thau cé quy
dinh cho phép nha thau chao
phuong an thay thé;

¢) Thuong thao vé nhan sy doi voi
g6i thau xay 13p, hon horp:

Trong qua trinh thuong thao, nha
thau khong duoc thay doi nhan su
chu chot da dé xuat trong ho so du
thau dé dam nhiém cac vi tri cha
nhiém thiét k€, cha nhiém khao sat
(doi voi géi thau xay lap, hon hop co
yéu cau nha thau phai thuc hién mot
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hoac hai budc thiét ké trude khi thi
cong), vi tri chi huy truéng cong
truong, trtr treang hop do thoi gian
danh gia ho so du thau kéo dai hon
so v&i quy dinh hoac vi ly do bat kha
khang ma cac vi tri nhan su chu chot
do nha thau da dé xuat khong thé
tham gia thuc hién hop dong. Trong
treong hop do, nha thau duorc
quyén thay doi nhan su khac nhung
phai bao dam nhan sw du kién thay
thé o trinh dg, kinh nghiém va néng
lyc trong duong hodc cao hon véi
nhan sw da dé xuat va nha thau
khong duorc thay déi gid du thau;

d) Thuong thao vé cac van dé phat
sinh trong qua trinh lya chon nha
thau (néu cd) nham muc tiéu hoan
thién cac noi dung chi tiét ctia goi
thau;

d) Thuong thao vé cac ndi dung can
thiét khac.

5. Trong qud trinh thuvong thao hop
dong, cac bén tham gia thuong thao
ti€n hanh hoan thién du thao van
ban hop dong; diéu kién cu thé cta
hop dong, phu luc hop dong gom
danh muc chi tiét vé pham vi cong
viéc, biéu gia, tién do thwc hién (néu
o).

6. Trvong hop thuong thao khong
thanh cong, bén moi thau bao cdo
cha dau tw xem xét, quyét dinh moi
nha thau xép hang tiép theo vao
thuong thao; treong hop thwong
thao v@i cac nha thau xép hang tiép
theo khong thanh cong thi bén moi
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thau bdo cdo chu dau tu xem xét,
quyét dinh hiy thau theo quy dinh
tai Khoan 1 Diéu 17 cua Luat bau
thau.

Article XIll Limited Tendering

1. Provided that it does not use this
provision for the purpose of avoiding
competition among suppliers or in a
manner that discriminates against
suppliers of the other Party or pro-
tects domestic suppliers, a procuring
entity may use limited tendering and
may choose not to apply Articles VI
through VIII, X, XI, XII, XIV and XV only
under any of the following circum-
stances:

(a) where in response to a notice of
intended procurement, or invitation
to tender:

(i) no tenders were submitted or no
suppliers requested participation;

(i) no tenders were submitted that
conform to the essential require-
ments of the tender documentation;

(iii) no suppliers satisfied the condi-
tions for participation;or

(iv) the tenders submitted have been
collusive, provided that the procur-
ing entity does not substantially
modify the essential requirements
set out in the tender documentation;

(b) where the goods or services can
be supplied only by a particular sup-

Luat dau thau:
Piéu 22. chi dinh thau

1. Chi dinh thau déi véi nha thau
duoc dp dung trong cac trwvong hop
sau day:

a) Goi thau can thuc hién dé khac
phuc ngay hodc dé xt Iy kip thoi hau
qua gay ra do sy ¢o bat kha khang;
g6i thau can thyc hién dé bao dam
bi mat nha nudc; goi thau can trién
khai ngay dé tranh gay nquy hai truc
ti€p dén tinh mang, strc khoe va tai
san cla cong dong dan cu trén dia
ban hodc dé khong anh hudng
nghiém trong dén cong trinh lién ké;
g6i thau mua thudc, hda chat, vat tu,
thiét bi y t€ dé trién khai cong tac
phong, chdng dich bénh trong
trwong hop cap béch;

b) Géi thau cap bach can trién khai
nham muc tiéu bao vé cha quyén
quac gia, bién gidi quac gia, hai dao;

€) GGi thau cung cap dich vu tu van,
dich vu phi tw van, mua sam hang
hda phai mua tir nha thau da thuc
hién trwé'c dé do phai bao dam tinh
twong thich vé cong nghé, ban
quyén ma khong thé mua duoc tir
nha thau khac; gdi thau c6 tinh chat
nghién ctru, thir nghiém; mua ban
quyén s¢ hivu tri tug;

Danh gia:
1. V& cac nguyén tac ap dung chi
dinh thau

PLVN da tuong thich véi ngi dung
clia Hiép dinh, cu thé doi véi cac
nguyén tac gom:

- D€ duoc ap dung chi dinh thau phai
dap (rng cac diéu kién chi dinh thau
va thudc truong hop dugc chi dinh
thau.

- Dé duoc ap dung chi dinh thau,
trong to trinh phé duyét ké hoach
do can thiét va chirng minh du dieu
kién ap dung hinh thirc nay.

- Thong bdo két qua chi dinh thau
duoc dang tai cong khai trén Bao
dau thau va Hé thong mang dau
thau quoc gia.

2. VE cac treong hop chi dinh thau

Cac treong hop c6 thé st dung hinh
thtre chi dinh thau theo PLVN khong
hoan toan trung khép véi cac trrong
hop trong Hiép dinh: Hiép dinh quy
dinh nhiéu hon cac tredng hop c6 thé
chi dinh thau, nhung khdng cé truong
hop st dung hinh thirc chi dinh thau
dya trén han mirc gia goi thau.



90 BANG RA SOAT CHI TIET

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

plier and no reasonable alternative
or substitute goods or services exist
for any of the following reasons:

(i) the requirement is for a work of
art;

(i) the protection of patents, copy-
rights or other exclusive rights;or (iii)
due to an absence of competition for
technical reasons;

(c) for additional deliveries by the
original supplier of goods or services
that were not included in the initial
procurement where a change of sup-
plier for such additional goods or
services:

(i) cannot be made for economic or
technical reasons such as require-
ments of interchangeability or inter-
operability with existing equipment,
software, services or installations
procured under the initial procure-
ment or conditions under original
supplier warranties;and

(i) would cause significant inconven-
ience or substantial duplication of
costs for the procuring entity;

(d) insofar as is strictly necessary
where, for reasons of extreme ur-
gency brought about by events un-
foreseeable by the procuring entity,
the goods or services could not be ob-
tained in time by means of an open
tendering or selective tendering;

d) Gai thau cung cap dich vu tu van
[ap bao cdo nghién ctru kha thi, thiét
ké xay dwng duoc chi dinh cho tac
gia cta thiét ké kién trdc cong trinh
tring tuyén hoac duoc tuyén chon
khi tac gia c6 du dieu kién nang luc
theo quy dinh; géi thau thi cong xay
dung twong dai, pht diéu, tranh
hoanh trang, tdc pham nghé thuat
gan voi quyén tac gia tir khau sang
tac dén thi cong cong trinh;

d) Gai thau di doi cac cong trinh ha
tang ky thuat do mot don vi chuyén
nganh tryc ti€p quan ly dé phuc vu
cong tac giai phong mat bang; goi
thau ra pha bom, min, vat né dé
chuan bi mat bang thi cong xay dung
cong trinh;

€) Goi thau cung cdp san pham, dich
vu cong, goi thau co gid goi thau
trong han murc duoc ap dung chi
dinh thau theo quy dinh cta Chinh
phu phu hgp véi diéu kién kinh té -
xa hoi trong tung thoi ky.

2. Viéc thuc hién chi dinh thau doi
véi goi thau quy dinh tai cac diém b,
¢, d, d va e khoan 1 Diéu nay phai
dap (rng du cac diéu kién sau day:
a) C6 quyét dinh dau tu duogc phé
duyét, trlr goi thau tw van chudn bi
du an;

b) C6 ké hoach Iwa chon nha thau
duoc phé duyet;

¢) ba duoc bo tri von theo yéu cau
tien do thuwc hién géi thay;

3. V€ quy trinh/cdch thirc chi dinh
thau

Cach thirc d€ lua chon nha thau
duoc chi dinh thdu néu & Diéu 1 cda
Hiép dinh (chon mot hoac mot so
nha thau) khong giong vai viec lya
chon nha thau chi dinh thau theo quy
dinh ctia Luat dau thau (theo do chi
dinh thau chi chon 1 nha thau).

PE xuat:

Quy dinh tai Van ban thuc thi EVFTA
vé Mua sam ¢ong (ap dung védi cac
g6i thau thudc pham vi diéu chinh
cUa Hiép dinh) vé&i noi dung phu hop
vGi Hiép dinh vé:

- Cac truorng hop dugc phép chi dinh
thau (danh sach déonq);

- C4ch thire lua chon nha thau chi
dinh thay;

- Cong khai ly do (céc diéu kién, hoan
canh phu hop véi diéu kién chi dinh
thau quy dinh trong phép luat) dan
tdi viéc ap dung chi dinh thau trong
thong bao két qua lwa chon nha
thau.
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(e) for goods purchased on a com-
modity market or exchange;

(f) where a procuring entity procures
a prototype or a first good or service
that is developed at its request in the
course of, and for, a particular con-
tract for research, experiment, study
or original development.Original de-
velopment of a prototype or a first
good or service may include limited
production or supply in order to in-
corporate the results of field testing
and to demonstrate that the good or
service is suitable for production or
supply in quantity to acceptable
quality standards, but does not in-
clude quantity production or supply
to establish commercial viability or to
recover research and development
costs;

(g) where additional construction
services that were not included in
the initial contract but that were
within the objectives of the original
tender documentation have, due to
unforeseeable circumstances, be-
come necessary to complete the con-
struction services described therein;

(h) for purchases made under excep-
tionally advantageous conditions that
only arise in the very short term in
the case of unusual disposals such as
those arising from liquidation, re-
ceivership or bankruptcy, but not for
routine purchases from regular sup-
pliers;or

d) €6 du todn duoc phé duyét theo
quy dinh, trir trwrng hop doi vai goi
thau EP, EC, EPC, gdi thau chia khoa
trao tay;

d) C6 thoi gian thuc hién chi dinh
thau ké tir ngay phé duyét ho so yéu
cau dén ngay ky két hop dong khong
qua 45 ngay; trrong hop goi thau cé
quy md lén, phirc tap khong qué 90
ngay;

e) Nha thau duoc dé nghi chi dinh
thau phai c6 tén trong cor s¢ dir liéu
vé nha thau ctia co’ quan quan ly nha
nudc vé hoat dong dau thau.

3. Do v&i gdi thau thudc trvong hop
chi dinh thau quy dinh tai khodn 1
Diéu nay va dap ng diéu kién chi
dinh thau quy dinh tai khoan 2 biéu
nay nhwng van c6 thé ap dung cac
hinh thérc Iuva chon nha thau khac
quy dinh tai cac diéu 20, 21, 23 va
24 clia Luat nay thi khuyén khich ap
dung hinh thirc lya chon nha thau
khdc.

Nghi dinh 63/2014/ND-CP:
Diéu 54. Han muc chi dinh thau

Goi thau cd giad tri trong han mic
duoc ap dung chi dinh thau theo quy
dinh tai Diém e Khoan 1 Piéu 22 cua
Luat Bau thau bao gom:

1. Khdng qua 500 triéu dong doi voi
g6i thau cung cap dich vu tw van,
dich vu phi tw van, dich vu cong;
khong qué 01 ty dong doi vai goi
thau mua sam hang hda, xay lap,
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(i) where a contract is awarded to a
winner of a design contest provided
that:

(i) the contest has been organized in
a manner that is consistent with the
principles of this Chapter,in particular
relating to the publication of a notice
of intended procurement;and

(i) the contest is judged by an inde-
pendent jury with a view to a design
contract being awarded to a winner.

2. For each contract awarded in ac-
cordance with paragraph 1 a procur-
ing entity shall prepare a report in
writing, or maintain a record.The re-
port or record shall include the name
of the procuring entity, the value and
kind of goods or services procured
and a statement indicating the cir-
cumstances and conditions described
in paragraph 1 that justified the use
of limited tendering.

hon hop, mua thudc, vat tu y t€, san
pham cong;

2. Khong qud 100 trieu dong doi vai
g6i thau thudc du todn mua sam
thuong xuyén.

Thong tw 10/2015/TT-BKHDT:

Diéu 4. Van ban trinh duyét ké
hoach lwa chon nha thau

1. Nguyén tac lap ké hoach lua chon
nha thau duoc thuc hién theo quy
dinh tai Diéu 33 Luat dau thau so
43/2013/QH13.

2. Can ct 1ap ké hoach lua chon nha
thau duoc thuc hién theo quy dinh
tai Diéu 34 Luat dau thau so
43/2013/QH13.

3. Van ban trinh duyét ké hoach lua
chon nha thau duoc lap theo Mau so
1 kem theo Thong tv nay, trong do
bao gom cac noi dung sau:

a) Phan cong viéc da thuc hién;

b) Phan cong viéc khong ap dung
duoc mot trong cdc hinh thic lya
chon nha thay;

€) Phan cong viéc thudc ké hoach lua
chon nha thau phai ghi 16 s6 lugng
g6i thau va ndi dung cda tlrng goi
thau trong do bao gom noi dung quy
dinh tai Diéu 5 ctia Thong tu nay va
gidi trinh cho cac noi dung do. Trong
phan nay phai néu ro co s& clia viéc
chia du an thanh cac goi thau.
Nghiém cam viéc chia dy an thanh
cac goi thau trai vai quy dinh cta
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Luat dau thau s6 43/2013/QH13
nham muc dich chi dinh thau hoac
han ché sy tham gia ctia cac nha
thau. Doi vai goi thau ap dung hinh
thirc dau thau rong rai va loai hop
dong tron goi khong phai giai trinh Iy
do ap dung.

Article XIV Electronic Auctions

Where a procuring entity intends to
conduct a covered procurement
using an electronic auction, the en-
tity shall provide each participant,
before commencing the electronic
auction, with:

(a) the automatic evaluation method
that is based on the evaluation crite-
ria set out in the tender documenta-
tion and that will be used in the
automatic ranking or re-ranking dur-
ing the auction;

(b) any other relevant information
relating to the conduct of the auc-
tion.

Thong tw lién tich 07/2015/TTLT-
BKHDT-BTC:

Di€u 22. Banh gia ho so dv thau,
thuwong thao, tham dinh, phé duyét
két qua lwa chon nha thau, hoan
thién va ky két hop dong

2. Viéc danh gia ho so du thau,
thwong thao hop dong, tham dinh
va phé duyét két qua lua chon nha
thau duoc thuc hién theo cac quy
dinh ctia Luat Dau thau va Nghi dinh
56 63/2014/ND-CP.

Danh gia:

Phap luat dau thau VN c6 quy dinh
khi bén moi thau ¢ y dinh thuc hién
dau thau qua mang thi phai thuc
hién cong khai ké hoach Iwa chon
nha thau, thong bao moi thau co
dinh kém ho so moi thau trén mang,
phu hop véi cdc cam két tai Hiép
dinh.

Tuy nhién viéc danh gid ho so dw
thau trong giai doan nay dai vdi
trwong hop dau thdu qua mang
duoc thue hién twong tu nhu khi
thuwc hién dau thau truyén thong, ma
chua ¢6 quy dinh ap dung phuong
phap dénh gid ty dong nhu néu tai
cam két (hién cac co' quan ¢ tham
quyén dang nghién ctru dé trién khai
ap dung phuong phap danh gia tu
dong doi vai cac gbi thau quy mo
nho, duoc tieu chuan hoa vé ky
thuat).

DE xuat:

Dua vao Van ban riéng thuc thi
EVFTA vé Mua sém cong (cho cac goi
thau thudc dién diéu chinh) quy dinh
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vé phuong phap danh gia tw dong
va viéc cung cap thong tin vé diéu
nay cho cac nha thau trudc khi bét
dau tha tuc dau thau qua mang
(theo nghia cua Hiép dinh)

Article XV Treatment of Tenders
and Awarding of Contracts

Treatment of Tenders

1. A procuring entity shall receive,
open and treat all tenders under pro-
cedures that quarantee the fairness
and impartiality of the procurement
process, and the confidentiality of
tenders.

2. Where a procuring entity provides
a supplier with an opportunity to cor-
rect unintentional errors of form be-
tween the opening of tenders and
the awarding of the contract, the
procuring entity shall provide the
same opportunity to all participating
suppliers.

Awarding of Contracts

3. To be considered for an award, a
tender shall be submitted in writing
and shall, at the time of opening,
comply with the essential require-
ments set out in the notices and ten-
der documentation and be submitted
by a supplier that satisfies the condi-
tions for participation.

4. Unless a procuring entity deter-
mines that it is not in the public in-

Nghi dinh 63/2014/ND-CP
Diéu 14:

3. Chuan bi, ndp, ti€p nhan, quan ly,
stra doi, rat ho so du thau:

a) Nha thau chiu trach nhiém trong
viéc chudn bi va nop ho so du thau
theo yéu cau ctia ho so moi thau;

b) Bén moi thau ti€p nhan va quan
ly céc ho so du thau da nop theo ché
do quan ly ho so' mat cho dén khi
cong khai két qua lwa chon nha thau;
trong moi treang hop khong duoc
tiét 16 thong tin trong ho so dw thau
ctia nha thau nay cho nha thau khac,
trlr cac thong tin duoc cong khai khi
md thau. HO so’ du thau duoc g
dén bén moi thau sau thoi diém
dong thau sé khong duwoc mad, khong
hop |é va bi loai. Bat ky tai lieu nao
duoc nha thau giri dén sau thoi
diém dong thau dé stra doi, bo sung
ho so’ dw thau da nop déu khong
hop 1&, trtr tai lieu nha thau quri dén
dé 1am r6 ho so’ du thau theo yéu
cau cua bén moi thau hodc tai lieu
lam r6, bo sung nham chirng minh
tu cach hop Ié, nang luc va kinh
nghiém ctia nha thau;

¢) Khi mudn stra doi hoac rdt ho so

Panh gia:
1. V& viéc stra 16i thé thirc

Hiép dinh quy dinh néu co’ quan mua
sam cho phép mot nha thau stra 16i
khong c6 y vé thé thirc cia ho so dw
thau thi phai trao co hoi dé cho cac
nha thau tham du thau con lai. Phap
luat dau thau cua Vviét Nam khong co
quy dinh loai bo ho so' du thau néu
chi sai vé thé thirc va cac nha thau
déu duoc ¢ co hoi dé lam o ho so
du thau. Tuy nhién can phai lam o
ndi ham ctia thuat ngr “thé thirc cia
HO so du thau” dé hiéu cho 16 ban
chat cta quy dinh nay.

2. VE trao hgp dong

Phép luat VN vé co ban dap (rng cam
két trong Hiép dinh. Tuy nhién can
[am r6 ndi ham cda thuat ngir “tai
thoi diém mé thau” - cu thé can néu
rd nha thau duoc xem xét tring
thau, tai thoi diém md thau, HO so
dv thau phai dap (rng cac yéu cau
quan trong da néu trong Thong bao
mai thau, HO so moi thau va dap
(rng diéu kién tham du thau nhu
trong Hiép dinh.
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terest to award a contract, it shall
award the contract to the supplier
that the entity has determined to be
capable of fulfilling the terms of the
contract and that, based solely on
the evaluation criteria specified in
the notices and tender documenta-
tion, has submitted:

(a) the most advantageous tender;
or

(b) where price is the sole criterion,
the lowest price

5. where a procuring entity receives
a tender with a price that is abnor-
mally lower than the prices in other
tenders submitted, it may verify with
the supplier that it satisfies the con-
ditions for participation and is capa-
ble of fulfilling the terms of the
contract.

6. A procuring entity shall not use op-
tions, cancel a covered procurement
or modify awarded contracts in a
manner that circumvents the obliga-
tions under this Chapter.

dv thau da nop, nha thau phai co
van ban dé nghi quri dén bén moi
thau. Bén mai thau chi chap thuan
viéc stra doi hoac rat ho so du thau
cUa nha thau néu nhan dugc van
ban dé nghi trudc thoi diém dong
thau;

d) Bén moi thau phai ti€p nhan ho
so' du thau cla tat cd cac nha thau
nop ho so du thau truée thoi diém
déng thau, ké ca truong hop nha
thau tham du thau chuwa mua hoac
chwa nhan ho so moi thau truc ti€p
tlr bén moi thau. Truong hop chua
mua ho so moi thau thi nha thau
phai tra cho bén mai thdu mot
khoan tién bang gid ban ho so moi
thau trude khi ho sor du thau duoc
ti€p nhan.

4. M¢ thau:

a) Viec m¢ thau phai duoc tién hanh
cong khai va bat dau ngay trong
vong 01 gio, ké tr thoi diém dong
thau. Chi ti€n hanh mo cac ho so dy
thau ma bén moi thau nhan duoc
trwde thoi diem dong thau theo yéu
cau cua ho so moi thau trudce su
chirng kién cta dai dién cac nha thau
tham du |é mé thau, khong phu
thudc vao su c6 mat hay vang mat
cla cac nha thau;

b) Viec mé thau duoc thuc hién doi
véi trng ho so du thau theo thar tu
chr cdi tén cua nha thau va theo
trinh tw sau day:

- Yéu cau dai dién tirng nha thau

3. Diéu kién xét duyét tring thau
doi voi nha thau:

VE co ban phap luat trong nudc da
phu hop véi ndi dung cda Hiép dinh
(H6 so du thau c6 wu thé nhat hoac
¢6 gid du thau thap nhat trong
trwong hop gid la tiéu chuan danh
gid duy nhat).

4. Vé trwong hep gia bat thwong

PLVN c6 quy dinh tvong dong véi
EVFTA (vé don gia do nha thau chao
thap bat thuong hoac thap dudi
50% gia goi thau), tuy nhién chwa co
quy dinh cu thé trong trudng hop so
sanh gid gilra cac nha thau trong
trrong hop ¢6 nha thau chao gia
thap bat thuong.

Ngoai ra, EVFTA quy dinh diéu kién
dé kiém tra lai trong trwong hop nay
chi bao gom “qid thap bat thuong”
trong khi PLVN c6 thém diéu kién
nira la “anh hudng tdi chat luong
goi thau”.

5. Khoan 6 cta Diéu nay I3 canh bao
doi v&i co quan mua sém dé tranh
3ap dung sai hodc khong thyc hién
theo quy dinh cua Hiép dinh (ma
khong c6 quy dinh bat budc vé cac
truong hop dugc hty thau, diéu
chinh hop dong). PLVN da c6 quy
dinh vé cac trwong hop duoc hay
thau, diéu chinh hgp dong nhwng noi
dung vé tuy chon mua thém chua
duoc quy dinh cu thé.
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tham du m¢ thau xac nhan viéc co
hoac khong c6 thw giam gia kem
theo ho so du thau cia minh;

- Kiém tra niém phong;

- M@ ho sor va doc r6 céc thong tin
vé: Tén nha thau; so lugng ban gac,
ban chup ho so; gia du thau ghi
trong don du thau; qid tri giam gia
(néu c6); thoi gian c6 hiéu luc ctia ho
so du thau; thoi gian thuc hién hop
dong; qid tri, hiéu lwc ciia bdo dam
dv thau; cac thong tin khac lien
quan;

¢) Bién ban m¢ thau: Cac thong tin
néu tai Diém b Khoan nay phai duoc
ghi vao bién ban mé thau. Bién ban
m& thau phai duoc ky xac nhan bai
dai dién cta bén moi thau va cac
nha thau tham du I1é m¢ thau. Bién
ban nay phai dwoc glri cho cac nha
thau tham du thau;

d) bai dién ctia bén moi thau phai ky
xac nhan vao ban goc don du thau,
thw gidm gid (néu co), giay Uy quyén
cla nguoi dai dién theo phap luat
cta nha thau (néu cd); thoa thuan
lién danh (néu cd); bao dam du
thau; cac noi dung dé xuat vé tai
chinh va cac ndi dung quan trong
khac ctia tirng ho so du thau.

Piéu 117:

6. Truong hop ho so du thau, ho so
dé xuat cd don gia thap khéc
thuvang, anh huéng dén chat lugng
g6i thau thi bén mai thau yéu cau
nha thau giai thich, lam 16 bang van

Dé xuat:

Dua vao Van ban riéng thuc thi
EVFTA vé mua sam cong nhirng quy
dinh cGa EVFTA con khac biét hoac
can lam r6 trong PLVN, trong dé chu
y ¢6 hudng dan r6 cac truong hop
duoc huy thau, stra doi hop dong va
hudng dan cy thé vé viéc ap dung
tly chon mua thém.

Can nhac stra phap luat dau thau (ap
dung chung) lién quan téi trvong
hop gid thau thap bat thudng theo
huéng bo diéu kién “anh hudng toi
chat lwgng gdi thau” bai diéu kién
nay mang tinh dinh tinh, cé thé gay

ra bat cap trong thuc tién.
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ban vé tinh kha thi cia don gia khac
thuong do. Néu su giai thich clia nha
thau khong du r6, khong cd tinh
thuyét phuc thi khong chap nhan
don gia chao thau do, dong thoi coi
day la sai léch va thuc hién hiéu
chinh sai léch theo quy dinh nhu doi
véi noi dung chao thiéu cta ho so dw
thau, ho so’ dé xuat so vdi yéu cau
ctia ho so moi thau, ho so yéu cau
theo quy dinh tai Diéu 17 cia Nghi
dinh nay.

Luat dau thau:
Piéu 17. Cac trworng hop hiy thau

1. Tat cd ho so du thau, ho so de
xuat khong dap (rng duoc céc yéu
cau cta ho so moi thau, ho so yéu
cau.

2. Thay doi muc tiéu, pham vi dau tu
da ghi trong ho so moi thau, ho so
yéu cau.

3. HO so’ mai thau, ho so yéu cau
khong tuan thu quy dinh cta phap
luat vé dau thau hoac quy dinh khac
cta phap luat co lién quan dan dén
nha thau, nha dau tv duoc lva chon
khong dép (rng yéu cau dé thuc hién
g6i thau, dv an.

4. C6 bang chirng vé viéc dwa, nhan,
moi gidi hai 16, thong thau, gian Ian,
loi dung chirc vu, quyén han dé can
thiép trdi phdp luat vao hoat dong
dau thau dan dén lam sai léch két
qua lva chon nha thau, nha dau tu.

Diéu 42. Xét duyét tring thau doi voi
dau thau cung cap dich vu tw van
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1. Nha thau tw van la to chirc duoc
xem xét, dé nghi tring thau khi dap
(rng du cac diéu kién sau day:

a) €6 ho so du thau, ho so dé xuat
hop 1&;

b) €6 dé xuat vé ky thuat dap ing
yéu cau;

¢) C6 gia du thau sau stra 16i, hiéu
chinh sai léch, trr di gid tri giam gid
(néu c6) thap nhat doi vai phuong
phép gia thap nhat; co diém ky thuat
cao nhat doi véi phuong phap gia cd
dinh va phuong phap dua trén ky
thuat; c6 diém tong hop cao nhat doi
véi phuong phap két hop gitra ky
thuat va qid;

d) C6 gia dé nghi tring thau khong
vuot gid goi thau duoc phé duyét.
Treong hop du todn ctia goi thau
duwoc phé duyét thap hon hodc cao
hon gia goi thau duoc phé duyét thi
du todn nay sé thay thé gid goi thau
dé 1am co so xét duyét tring thau.

2. Nha thau tv van 13 ¢d nhan duoc
xem xét, dé nghi tring thau khi dap
(rng du cdc diéu kién sau day:

a) €6 ho so ly lich khoa hoc, dé xuat
ky thudt (néu co) tot nhat va dap
(rng yéu cau clia diéu khoan tham
chiéu;

b) C6 gid dé nghi triing thau khong
vuot gid goi thau dugc phé duyét.
Treong hop du todn cta goi thau
duoc phé duyét thap hon hoac cao
hon giad goi thau duoc phé duyét thi



RA SOAT PHAP LUAT VIET NAM VOT CAC CAM KET CUA HIEP DINH THUONG MAI TU' DO VIET NAM - EU VE MUA SAM CONG

Danh gid tuong thich
Cam két EVFTA Phdp luat Viét Nam lién quan - Dé xuat giai phap

du todn nay sé thay thé gid goi thau
dé l1am co so xét duyét tring thau.

3. Doi véi nha thau khong duoc lya
chon, trong thong bao két qud lyra
chon nha thau phai néu ré ly do nha
thau khong tring thau.

Diéu 43. Xét duyét tring thau doi
v@i dau thau cung cap dich vu phi
tw van, mua sam hang héa, xay
13p, hén hop

1. Nha thau cung cap dich vu phi tu
van, mua sam hang hoa, xay 13p,
hon hop duoc xem xét, dé nghi
triing thau khi dap (rng du cac diéu
kién sau day:

a) €6 ho so du thau, ho so dé xuat
hop 1€;

b) C6 nang lyc va kinh nghiém dap
(rng yéu cau;

€) C6 dé xuat ve ky thuat dap &ng
yéu cau;

d) €6 sai léch thi€u khong qua 10%
giad du thay;

d) C6 gid du thau sau stra 16i, hiéu
chinh sai léch, trr di gid tri giam gid
(néu c6) thap nhat doi véi phuong
phép gia thap nhat; c6 gia danh gia
thap nhat doi véi phuong phap gid
danh qig; c6 diém tong hop cao nhat
doi véi phuong phap két hop gitra
ky thuat va gia;

e) C6 gia dé nghi tring thau khong
vuot gid goi thau duoc phé duyét.
Trwong hop du todn clia goi thau
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duwoc phé duyét thap hon hodc cao
hon giad goi thau duoc phé duyét thi
du todn nay sé thay thé gid goi thau
dé 1am co so xét duyét tring thau.

Article XVI Post-Award Information
Information Provided to Suppliers

1. A procuring entity shall promptly
inform suppliers that have submitted
a tender or application for participa-
tion of the entity's contract award
decisions and, on the request of a
supplier, shall do so in writing.

2. Subject to paragraphs 2 and 3 of
Article XVII, a procuring entity shall,
on request, provide an unsuccessful
supplier with an explanation of the
reasons why the entity did not select
its tender and for suppliers meeting
the conditions for participation
whose tenders pass technical specifi-
cations, the relative advantages of
the successful supplier's tender.

Publication of Award Information

3. Not later than 30 days after the
award of each contract covered by
this Agreement, a procuring entity
shall publish a notice in the appropri-
ate paper or electronic medium listed
in Appendix Ill. Where the entity
publishes the notice only in an elec-
tronic medium, the information shall
remain readily accessible for a rea-
sonable period of time. The notice

Nghi dinh 63/2014/ND-CP: (Diéu 20)

4. Trvong hep lya chon duogc nha
thau tring thau, van ban phé duyét
két qua lwra chon nha thau phai bao
godm cdc ndi dung sau day:

a) Tén nha thau tring thau;

b) Gia tring thau;

¢) Loai hop dong;

d) Thoi gian thyc hién hop dong;
d) Cac n6i dung can lvu y (néu cd).

5. Treong hop huy thau theo quy
dinh tai Khoan 1 Diéu 17 cua Luat
Dau thau, trong van ban phé duyét
két qua lura chon nha thau hodc van
ban quyét dinh hay thau phai néu ro
ly do huay thau va trach nhiém cla
cac bén lien quan khi hay thau.

6. Sau khi c6 quyét dinh phé duyét
két qua lwra chon nha thau, bén moi
thau phai dang tai thong tin vé két
qua lva chon nha thau theo quy dinh
tai Diém d Khoan 1 Diéu 7 va Piém ¢
Khoan 1 hoac Biém b Khoan 2 Diéu 8
cGa Nghi dinh nay; giri van ban
thong bao két qua lwa chon nha thau
cho céc nha thau tham du thau trong
thoi han quy dinh tai Diém n Khoan
1 Piéu 12 cua Luat Dau thau. Noi

Danh gia:

Nguyén tac cong bo két qua lwa chon
nha thau va luu trir tai liéu dau thau

néu trong Hiép dinh co ban phu hop

v@i quy dinh clia phép luat dau thau

trong nudc trir mot so di€ém sau:

- Trong ndi dung thong bdo két qua
Ira chon nha thau, PLVN khong yéu
cau bat budc phai néu dia chi cia
nha thau tring thau, ngay ky quyét
dinh tring thau, hinh thirc lya chon
nha thau, Iy do 4p dung chi dinh thau
nhu yéu cau trong Hiép dinh.

Tuy nhién v@i riéng quy dinh vé viéc
néu ly do 4p dung chi dinh thau, do VN
€6 bdo lvu 10 nam doi vai viec thuc
hién nghia vy nay trong Phu luc 9a nén
PLVN hién duoc xem la da tuong thich
Vi Hiép dinh vé van dé nay.

- Theo Hiép dinh, déi v&i nha thau
khong tring thau, néu nha thau co
yéu cau thi ngoai viéc giai thich ly do
nha thau khong tring thau (PLVN da
¢6 quy dinh nay), va giai thich uu thé
twong doi cia ho so du thau duorc lva
chon (PLVN chua dé cap tdi diéu nay).

- Vé tap hop va bdo cdo sd liéu
thong ké: Day la van dé trao doi
thong tin gitra hai Bén Hiép dinh,
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shall include at least the following in-
formation:

(a) a description of the goods or
services procured;

(b) the name and address of the
procuring entity;

(c) the name and address of the suc-
cessful supplier;

(d) the value of the successful tender
or the highest and lowest offers
taken into account in the award of
the contract;

(e) the date of award;and

(f) the type of procurement method
used , and in cases where limited
tendering was used in accordance
with Article XIII, a brief description of
the circumstances justifying the use
of limited tendering.

Annex 9a

6. Article XVI (Post Award Informa-
tion): Notwithstanding the require-
ment in Article XVI.3 that the
post-award notice includes a brief
description of the circumstances justi-
fying the use of a limited tendering
procedure, Vietnam may allow its
procuring entities to omit such 2 in-
formation from post-award notices
no longer than ten years from the
entry into force of this Agreement.

Maintenance of records

dung thong bao két qua lva chon
nha thau bao gom:

a) Thong tin quy dinh tai cac Diém a,
b, c va d Khoan 4 Diéu nay;

b) Danh sach nha thau khong duoc
la chon va tom tat vé ly do khong
duoc lva chon cla tirng nha thau;

¢) K& hoach hoan thién, ky két hop
dong voi nha thau duoc lya chon.

Thong tu lién tich 07/2015/TTLT-
BKHDT-BTC c6 quy dinh vé mau dang
tai thong bdo két qua Iva chon nha
thau.

Thong tw 03/2015/TT-BKHDT (Muc
37 Chuong 1)

37.3. Sau khi thong bdo két qua lva
chon nha thau theo quy dinh tai Muc
37.1 ctia Phan chi dan nha thau néu
nha thau khong duorc lwa chon cé
van ban hai vé Iy do khong duoc lua
chon thi trong thoi gian tdi da 5 ngay
lam viéc nhung phai trudc ngay ky
hop dong, Bén mai thau phai ¢ van
ban trd 1o giri cho nha thau.

Muc 38. Dong thoi véi van ban
thong bdo két qua Iva chon nha
thau, Bén moi thau gtri thong bao
chap thuan ho so’ du thau va trao
hop dong, bao gom ca yéu cau vé
bién phdp bao dam thuc hién hop
dong, thoi gian hoan thién, ky két
hop dong theo Mau so 23 Chuong
VIIl - Bi€u mau hop dong cho nha
thau tring thau véi diéu kién nha
thau da duoc xac minh la dd nang

khong phai van dé thuoc phap luat
nodi dia vé noi dung

PE xuat:

- Dua quy dinh vé tap hop va thong
tin 0 liéu thong ké theo quy dinh
cla Hiép dinh vao Van ban thuyc thi
EVFTA vé Mua sém cong

- V€ cac n6i dung khac hién con
khac biét gitra PLVN va EVFTA (nhu
néu trong phan Danh gid): do day
déu la cac noi dung cd y nghia trong
tang cwong minh bach, lai kha thi dé
6 thé ap dung rong rai, dé nghi can
nhac diéu chinh PL dau thau (ap
dung chung) dé bo sung cac quy dinh
nay cua Hiép dinh.
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4. Each procuring entity shall main-
tain:

(a) the documentation, records and
reports relating to tendering proce-
dures and contract awards for cov-
ered procurement, including the
records and reports requiredunder
Article XIll for a period of at least
three years from the date it awards a
contract;and

(b) data that ensure the appropriate
traceability of the conduct of covered
procurement by electronic means.

Collection and Reporting of Statistics

5. The Parties shall endeavour to
communicate the available and com-
parable statistical data relevant to
the procurement covered by this
Chapter.

lwc dé thuc hién tot hop dong. Thong
bao chap thuan ho so du thau va
trao hop dong la mat phan ctia ho so
hop dong. Truong hop nha thau
tring thau khong dén hoan thién, ky
két hop dong hoac khong nop bao
dam thuc hién hop dong theo thoi
han néu trong thong bao chap thuan
HSDT va trao hop dong thi nha thau
sé bi loai va khong dwoc nhan lai
bao dam du thau theo quy dinh tai
diém d Muc 18.5 cia Phan chi dan
nha thau

Diéu 10. Luu trir ho so trong qua
trinh Iwa chon nha thau

1. Toan bo ho so lién quan dén qua
trinh lwa chon nha thau duoc lvu gitr
dén toi thi€u la 03 nam sau khi quyét
toan hop dong, trir ho so' quy dinh
tai cac Khoan 2, 3 va 4 Diéu nay.

2. HO so dé xuat vé tai chinh cta cac
nha thau khong vurot qua budc danh
gia vé ky thuat duorc tra lai nguyén
trang cho nha thau theo thoi han sau
day:

a) Doi v&i goi thau cung cap dich vu
tw van: Trong vong 10 ngay, ké tir
ngay ky hop dong voi nha thau
duoc lua chon;

b) Dai v&i gdi thau cung cap dich vu
phi tw van, mua sam hang hda, xay
lap, hon hop ap dung phwong thirc
mot giai doan hai tui ho so: Cling
thoi gian vai viéc hoan tra hodc gidi
toa bao dam du thau ctia nha thau
khong duoc lya chon.



RA SOAT PHAP LUAT VIET NAM VOT CAC CAM KET CUA HIEP DINH THUONG MAI TU' DO VIET NAM - EU VE MUA SAM CONG

Cam két EVFTA

Phap luat Viét Nam lién quan

Danh gid tuong thich
- D€ xuat giai phap

103

Truong hop trong thoi han quy dinh

tai Diém a va biém b Khoan nay, nha
thau khong nhan lai ho so dé xuat vé

tai chinh cia minh thi bén moi thau
xem xét, quyét dinh viéc hay ho so
dé xudt vé tai chinh nhwng phai bao
dam thong tin trong ho so dé xuat
Vé tai chinh ctia nha thau khong bi
tiét 10.

3. Treong hop huy thau, ho so lién
quan duoc luu gitr trong khoang
thoi gian 12 thang, ke ttr khi ban
hanh quyét dinh hay thau.

4. Ho so’ quyét toan, ho so hoan
cdng va cdc tai liéu lién quan dén
nha thau trdng thau cda goi thau
duoc lwu trr theo quy dinh cta phap
luat vé luu tri.

Article XVII Disclosure of Informa-
tion

Provision of Information to Parties

1. On request of the other Party, a
Party shall provide promptly any in-
formation necessary to determine
whether a procurement was con-
ducted fairly, impartially and in ac-
cordance with this Chapter, including,
where applicable, information on the
characteristics and relative advan-
tages of the successful tender. The
Party that receives the information
shall not disclose it to any supplier,
except after consulting with, and ob-
taining the agreement of, the Party
that provided the information.

Khong c6 quy dinh

Danh gia:
Day khong phai van dé clia phap luat
ndi dia chung

Tuy nhién viéc quy dinh truc ti€p dé
ap dung cho treong hop thong tin
gitra hai Bén Hiép dinh vé cac goi
thau thudc pham vi diéu chinh c6 thé
htru ich (thudn loi cho viéc 3p dung).

Dé xuat:

Bua vao quy dinh nay cta Hiép dinh
vao Van ban thuc thi EVFTA vé Mua
sam cong
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Non-Disclosure of Information

2. Notwithstanding any other provi-
sion of this Chapter, a Party, includ-
ing its procuring entities, shall not
provide to any particular supplier in-
formation that would prejudice legiti-
mate commercial interests of
another particular supplier or that
might prejudice fair competition be-
tween suppliers.

3. Nothing in this Chapter shall be
construed to require a Party, includ-
ing its procuring entities, authorities
and review bodies, to disclose confi-
dential information where disclosure:

(a) would impede law enforcement;

(b) might prejudice fair competition
between suppliers;

(c) would prejudice the legitimate
commercial interests of particular
persons, including the protection of
intellectual property; or

(d) would otherwise be contrary to
the public interest.

Article XVIIl Domestic Review

1. Each Party shall maintain, establish
or designate at least one impartial
administrative or judicial authority
that is independent of its procuring
entities to review, in a non- discrimi-
natory, timely, transparent and effec-
tive manner, a challenge by a
supplier of:

(a) a breach of this Chapter; or

PL khi€u nai hanh chinh
PL t6 tung hanh chinh,
Luat dau thau

Diéu 91. Giai quyét ki€n nghi trong
dau thau
1. Khi thay quyén va lgi ich hgp phap

ca minh bi anh hudng, nha thau cé
quyén:

banh gia:

1. VE co ché cho viéc khiéu nai, giai
quyét kién nghi véi cdo budc vi
pham Hiép dinh

Hién PLVN khong c6 quy dinh cho
phép khiéu nai khiéu kién truc ti€p
doi véi cac cdo budc vi pham cac
diéu khoan cua cac Cam két quoc té
ma chi c6 quy dinh doi véi truong
hop cdo budc vi pham PL néi dia. Tuy
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(b) where the supplier does not
have a right to challenge directly a
breach of this Chapter under the do-
mestic law of a Party, a failure of a
procuring entity to comply with a
Party's measures implementing this
Chapter, arising in the context of a
covered procurement, in which the
supplier has, or has had, an interest.
The procedural rules for all chal-
lenges shall be in writing and made
generally available.

2. In the event of a complaint by a
supplier, arising in the context of
covered procurement in which the
supplier has, or has had, an interest,
that there has been a breach or a
failure as referred to in paragraph 1,
the Party of the procuring entity con-
ducting the procurement shall en-
courage, where appropriate, the
entity and the supplier to seek reso-
lution of the complaint through con-
sultations. The entity shall accord
impartial and timely consideration to
any such complaint in a manner that
is not prejudicial to the supplier's par-
ticipation in ongoing or future pro-
curement or its right to seek
corrective measures under the ad-
ministrative or judicial review proce-
dure. Each Party or its procuring
entities shall make information on
such complaint mechanisms gener-
ally available.

3. Each supplier shall be allowed a
sufficient period of time to prepare
and submit a challenge, which in no

a) Kién nghi v&i bén mai thau, chu
dau tv, nquoi c6 tham quyén Ve cac
van dé trong qua trinh lwra chon nha
thau, nha dau tu; vé két qua lua
chon nha thau, nha dau tu theo quy
trinh giai quyét kién nghi quy dinh tai
Diéu 92 cua Luat nay;

b) Khéi kién ra Toa an vao bat ky thoi
gian nao, k€ ca dang trong qua trinh
gidi quyét kién nghi hodc sau khi da
6 két qua giai quyét kién nghi.

2. Nha thau da khai kién ra Toa an
thi khong gtri ki€n nghi dén bén maoi
thau, chu dau tu, nquoi cé tham
quyén. Truong hop dang trong qua
trinh giai quyét ki€n nghi ma nha
thau, nha dau tu khai kién ra Toa an
thi viéc giai quyét kién nghi duoc
cham dit ngay.

Diéu 92. Quy trinh giai quyét kién
nghi

1. Quy trinh gidi quyét kién nghi vé
cac van dé trong qua trinh lva chon
nha thau nhu sau:

a) Nha thau duoc guri van ban kién
nghi dén chu dau tv doi véi du an;
bén moi thau doi vai mua sam
thuong xuyén, mua sam tap trung
tlr khi xay ra su viéc dén trude khi co
thong bdo két qua lva chon nha
thau;

b) Cha dau tu, bén moi thau phai co
van ban giai quyét kién nghi gri dén
nha thau trong thoi han 07 ngay lam
viéc, ké tir ngay nhan duoc van ban
ki€n nghi cGia nha thau;

nhién do cac cam két quac té€ déu
phai dugc ndi ludt héa vao PL noi dia
nén yéu cau cua Hiép dinh tai khoan
1 da thoa man.

Cu thé, PL dau thau VN da quy dinh
co' ché giai quyét kién nghi dau thau
bai Hoi dong tu van, va co ché to
tung tai Toa theo thu tuc dan sy, véi
cac quy dinh dam bao tinh khach
quan, doc lap véi co quan mua sam
nhu yéu cau trong Hiép dinh.

2. VE tha tuc tham van, giai quyét
khi€u nai b&i/véi co' quan mua sam

PL dau thau da quy dinh vé co ché
xtt ly cac ki€n nghi/khi€u nai tryc
ti€p tai co quan mua sam, khi c6
ki€n nghi trong qua trinh dau thau
dam bao cac yéu cau minh bach, kip
thoi, khach quan nhu yéu cau cia
Hiép dinh.

Tuy nhién thu tuc nay chua bao gom
hinh thérc tham van nhu néu trong
Khodn 2 cua Hiép dinh. Mac du vay,
Hiép dinh néu nghia vu nay chi phai
thuc hién “néu thich hop” - tirc la
khong bat budc). Do dé PLVN dugc
xem la da théa man Hiép dinh.

Chu y: theo PL dau thau Viét Nam thi
cac tranh chap lién quan t¢i dau thau
duoc xem la tranh chap dan su (ndi
cach khac trong quan hé dau thau,
co’ quan mua sam duoc xem la mot
chu thé dan sy, khong phai co' quan
hanh chinh/co quan c6 thdm quyén
ca Nha nudc). Vi vay cdc quy dinh
ctia phap luat khi€u nai hanh chinh,
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case shall be less than 10 days from
the time when the basis of the chal-
lenge became known or reasonably
should have become known to the
supplier.

4. Where a body other than an au-
thority referred to in paragraph 1 ini-
tially reviews a challenge, the Party
shall ensure that the supplier may
appeal the initial decision to an im-
partial administrative or judicial au-
thority that is independent of the
procuring entity whose procurement
is the subject of the challenge.

5. Each Party shall ensure that a re-
view body that is not a court shall
have its decision subject to judicial
review or have procedures that pro-
vide that:

(a) the procuring entity shall re-
spond in writing to the challenge and
disclose all relevant documents to
the review body;

(b) the participants to the proceed-
ings (hereinafter referred to as "par-
ticipants") shall have the right to be
heard prior to a decision of the re-
view body being made on the chal-
lenge;

() the participants shall have the
right to be represented and accom-
panied;

(d) the participants shall have access
to all proceedings; and

(e) the review body shall make its

¢) Treong hop chi dau tw, bén moi
thau khong c6 van ban giai quyét
kién nghi hoac nha thau khong dong
y v&i két qua giai quyét kién nghi thi
nha thau cd quyén gt van ban kién
nghi dén nquoi cé tham quyén trong
thoi han 05 ngay lam viéc, ké tir
ngay hét han tra |oi hodc ngay nhan
dwoc van ban gidi quyét kién nghi
cta cha dau tu, bén moi thay;

d) Nguoi c6 tham quyén phai c6 van
ban gidi quyét ki€én nghi gtri dén nha
thau trong thoi han 05 ngay lam
viéc, ké tir ngay nhan duoc van ban
kién nghi ctia nha thau.

2. Quy trinh giai quyét kién nghi vé
két qua lura chon nha thau nhu sau:

a) Nha thau guri van ban kién nghi
dén chu dau tu doi voi du én; bén
moi thau doi véi mua sém thuong
xuyén, mua sam tap trung trong thoi
han 10 ngay, ké tr ngay c6 thong
bao két qua lwra chon nha thau;

b) chu dau tv, bén moi thau phai co
van ban giai quyét kién nghi gtri nha
thau trong thoi han 07 ngay lam
viéc, ké tlr ngay nhan dwoc van ban
kién nghi ctia nha thau;

¢) Treong hop cha dau tw, bén moi
thau khong cé van ban tra loi hodc
nha thau khong dong y voi két qua
gidi quyét kién nghi thi nha thau cé
quyén guri van ban kién nghi dong
thoi dén ngueri c6 tham quyén va
Hoi dong tu van giai quyét kién nghi
trong thoi han 05 ngay lam viéc, ké

t6 tung hanh chinh sé khong ap dung
cho viéc khi€u nai, khi€u kién lién
quan t&i cac goi thau mua sam.

3. VE viéc dam bao khach quan
trong giai quyét

PL dau thau quy dinh thoi han doi
v&i kién nghi vé két qua lua chon
nha thau la 10 ngay, vi vay da thoa
man Hiép dinh;

PL d3u thau khong quy dinh thoi han
kién nghi doi véi cac van dé trong
qua trinh lua chon nha thau nhung
gi¢i han la trudc khi ¢ thong bao
két qua chon nha thau.

4. Vé kha nang khiéu kién
ti€p/phuc tham vu viéc

PL vé dau thau da co quy dinh vé
viéc phtc thdm quyét dinh giai quyét
khi€u nai lan dau bai Hoi dong tw
van hoac khiéu kién ra Toa. Vi vay
da dap ng yéu cau cta Hiép dinh tai
khoan 4.

Treong hop cac bén lién quan khiéu
kién ra Toa an quyét dinh phuc tham
gidi quyét khiéu nai clia co’ quan co
tham quyén, phdp luat t6 tung dan
su Viét Nam da dam bdo cac quy
dinh tai khoan 5 cta Hiép dinh.

5. VE cac bién phap nham bao vé
loi ich hop phdap ctia nha thau

Vé cac bién phép tam thoi

PLVN vé dau thau da c6 quy dinh vé

kha nang tam dirng quy trinh thau
trong qua trinh xem xét kién nghi
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decisions on a supplier’s challenge in
a timely fashion, in writing, and shall
include an explanation of the basis
for each decision .

7.Each Party shall adopt or maintain
procedures that provide for:

(a) rapid interim measures, pending
the resolution of a challenge, to pre-
serve the supplier's opportunity to

participate in the procurement. Such
interim measures may result in sus-
pension of the procurement process.

The procedures may provide that
overriding adverse consequences for
the interests concerned, including
the public interest, may be taken
into account when deciding whether
such measures should be applied.
Just cause for not acting shall be pro-
vided in writing; and

(b) where a review body has deter-
mined that there has been a breach
or a failure as referred to in para-
graph 1, corrective action or compen-
sation for the loss or damages
suffered. The compensation may be
limited to either the costs reasonably
incurred in the preparation of the
tender or in bringing the challenge,
or both.

tlr ngay hét han tra loi hodc ngay
nhan duoc van ban giai quyét kién
nghi cua cha dau tu, bén mai thau.
Hoi dong tw van giai quyét kién nghi
cap trung vong do B trvéng Bo KE
hoach va Dau tu thanh lap; cap bo,
co' quan ngang bo do B0 trudng,
thu truong co quan ngang bd thanh
Iap; cap dia phuong do nguoi dirng
dau co quan quan ly nha nudrc vé
hoat dong dau thau & dia phuong
thanh lap;

d) Khi nhan duoc van ban kién nghi,
Hoi dong tu van giai quyét kién nghi
¢6 quyén yéu cau nha thau, chu dau
tw, bén moi thau va cac co quan lién
quan cung cap thong tin dé xem xét
va 6 van ban bao cdo nguoi co
tham quyén vé phuong én, néi dung
tra |oi ki€n nghi trong thoi han 20
ngay, ké tir ngay nhan duoc van ban
ki€én nghi cta nha thau;

d) Trong trwang hop can thiét, Hoi
dong tw van giai quyét kién nghi can
ct van ban kién nghi ctia nha thau
dé nghi nguoi c6 tham quyén xem
xét tam dirng cudc thau. Néu chap
thuan, trong thoi han 05 ngay lam
viéc, ké tlr ngay nhan duoc vén ban
clia Hoi dong tw van giai quyét kién
nghi, nguoi cé tham quyén c6 van
ban thong bao tam dirng cudc thau.
Van ban tam dirng cudc thau phai
duoc guri dén cha dau tu, bén moi
thau, nha thau trong thoi han 03
ngay lam viéc, ké tir ngay ra van ban
thong bado tam dirng cudc thau. Thoi
gian tam dirng cudc thau duoc tinh

(b&i nguori c6 tham quyén trén co so
dé xudt cta Hoi dong tu van) trong
trong hop can thiét phi hop véi
yéu cau tai diém a khoan 7 Hiép
dinh. Tuy nhién, trong khi Hiép dinh
cho phép duoc tinh dén cac yéu to
khac nhu lgi ich cta cac bén lién
quan, lgi ich cong cong khi quyét
dinh nhu vay thi PLVN chi quy dinh
rat chung, trao toan bo quyén cho
nguoi ¢6 tham quyén (trén co’ so dé
xudt ctia Hoi dong tu van) khi quyét
dinh tam dirng quy trinh thau (chi
can xét thay “can thiét”).

Day la quyén cta VN theo Hiép dinh
(khong bat budc ap dung) va do do
PLVN duorc coi I3 da tuong thich. Tuy
vdy, quy dinh nay rat cd y nghia
trong bao vé lgi ich cdng cong lién
quan t&i cac qua trinh dau thau va vi
vay VN nén can nhac bé sung vao
phdp luat dau thau va ap dung khi
can thiét.

V€ cac bién phap xu ly ki€n nghi,
khiéu nai

Vé mirc dén bu cho nha thau khi
quyét dinh xu ly khi€u nai két luan
khi€u nai ctia nha thau la ding, PLVN
quy dinh “céc t6 chirc, cd nhan c6
trach nhiém lién dai chi tra cho nha
thau co kién nghi so tién bang s6
tién ma nha thau co kién nghi da
nop cho Hoi dong tw van.” Quy dinh
nay chua hoan toan phu hgp véi noi
dung tai Khoan 7 Hiép dinh (mdc boi
thuong xdc dinh theo chi phi hop ly
lién quan t&i viéc chuan bi thau hoac
chi phi khi€u nai hoac ca hai).
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tlr ngay cht dau tw, bén moi thau
nhan duoc thong bao tam dirng dén
khi nguoi cé thdm quyén ban hanh
van ban giai quyét kién nghi;

e) Nguoi cé thdm quyén ban hanh
quyét dinh giai quyét kién nghj vé
két qua lya chon nha thau trong thoi
han 05 ngay lam viéc, ké tir ngay
nhan duoc y ki€n bang van ban cua
Hoi dong tu van giai quyét kién nghi.

5. Treong hop nha thau guri van ban
kién nghi truc ti€p dén nquoi co
thdm quyén ma khong tuan tha theo
quy trinh gidi quyét kién nghi quy
dinh tai Diéu nay thi van ban kién
nghi khong duoc xem xét, giai
quyét.

Nghi dinh 63/2014/ND-CP:
Diéu 119. Hoi dong tw van
1. Chu tich Hoi dong tw van:

a) Chu tich Hoi dong tw van cap
Trung wong la dai dién c6 tham
quyén cua Bo K& hoach va bau tu.
Hoi dong tw van cap Trung wong cé

trach nhiém tu van vé viéc giai quyét

ki€n nghi trong tro'ng hop Tha
tudng Chinh pha yéu cau;

b) chu tich Hoi dong tw van cap B9,
o’ quan ngang Bo, co quan thudc
Chinh phu, co quan khac & Trung
wong (sau day goi la Hoi dong tu
van cap Bo) la dai dién c6 tham
quyén cua don vi dugc giao nhiém
vu quan ly vé hoat dong dau thau
thudc cdc co’ quan nay. Hoi dong tw

DE xuat:
- Khong dé xuat stra doi, bo sung gi
vé phdp luat chung

- DEé xuat dwa vao Van ban riéng
thue thi EVFTA vé dau thau quy tac
néu tai khoan 7 Diéu nay
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van cap Bo co trach nhiém tw van vé
Viéc giai quyét kién nghi doi vai tat
€a cdc goi thau thude dy an do Bo
trwdng; Thi trwdng co' quan ngang
Bo, co' quan thudc Chinh phu, cor
quan khdc & Trung wong quyét dinh
dau tu hodc quan ly theo nganh, trir
g0i thau quy dinh tai Diém a Khoan
nay;

¢) Chu tich Hoi dong tu van cap tinh
la dai dién c6 tham quyén clia S& K€
hoach va bau tu. Hoi dong tu van
cap tinh c6 trach nhiém tuw van vé
viéc gidi quyét kién nghi doi voi tat
€a cdc goi thau thuoc dv an trén dia
ban tinh, thanh phd tryc thugc Trung
wong, bao gom cac goi thau cia
doanh nghiép dang ky thanh lap,
hoat dong trén dia ban, trlr go6i thau
quy dinh tai biém a Khoan nay.

2.. Thanh vién Hoi dong tu van:

Thanh vién Hdi dong tw van gom dai
dién cta nquoi c6 tham quyén, dai
dién caa hiép hoi nghé nghiép lién
quan. Tuy theo tinh chat cta tirng goi
thau va trong treong hop can thiét,
ngoai thanh vién néu trén, Chu tich
Hoi dong tu van c6 thé moi thém cac
cd nhan tham gia vai tu cich la
thanh vién ctia Hoi dong tu van.
Thanh vién Hoi dong tw van khong
duoc la than nhan (cha me dé, cha
me vo hoac cha me chong, vo hodc
chdng, con dé, con nudi, con dau,
con ré, anh chi em ruot) cia nguoi
ky don kién nghi, cia cac ¢ nhan
trwec ti€p tham gia danh gid ho so dw
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thau, ho so’ dé xuat cla cac cd nhan

truc ti€p tham dinh két qua lwa chon
nha thau va clia nguoi ky phé duyét
két qua lwra chon nha thau.

3. Hoat dong ctia Hoi dong tu van:

a) Chu tich Hoi dong tw van ra quyét
dinh thanh I3p Hoi dong trong thoi
han 05 ngay lam viéc, ké tir ngay
nhan dugc don kién nghi clia nha
thau. Hoi dong tu van hoat dong
theo tlrng vu viég;

b) Hoi dong tu van lam viéc theo
nguyén tac tap thé, biéu quyét theo
da s6, c6 Bao cdo két qua lam viéc
trinh nguoi c6 tham quyén xem xét,
quyét dinh; tirng thanh vién duorc
quyén bao lwu y kién va chiu trach
nhiém trwdc phap luat vé y kién cta
minh.

4. B6 phan thudng tryc gilp viéc cta
Hoi dong tu van:

a) Bo phan thuong tryc gitp viéc la
don vi duoc giao quan Iy vé hoat
dong dau thau nhung khong gom
cac ca nhan tham gia tryc ti€p tham
dinh géi thau ma nha thau c6 kién
nghi;

b) B6 phan thudng truc gitp viéc
thue hién cac nhiém vu vé hanh
chinh do Cha tich Hoi dong tw van
quy dinh; ti€p nhan va quan ly chi
phi do nha thau cé ki€n nghi ngp.

Diéu 120. Giai quyét kién nghij doi
vei lea chon nha thau

1. Thoi gian giai quyét kién nghi quy
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dinh tai Khoan 1 va Khoan 2 Diéu 92
clia Luat bau thau duoc tinh tir ngay
bo phan hanh chinh cta nguoi cé
trach nhiém giai quyét kién nghi
nhan duoc don kién nghi.

2. Nquoi 6 trach nhiém gidi quyét
kién nghi thong bdo bang van ban
cho nha thau vé viéc khong xem xét,
gidi quyét kién nghi trong trvong
hop kién nghi ctia nha thau khong
dap ng di€u kién néu tai bieu 118
cla Nghi dinh nay.

3. Nha thau duoc quyén rit don kién
nghi trong qua trinh giai quyét kién
nghi nhwng phai bang van ban.

4. Trong van ban tra loi vé két qua
gidi quyét kién nghi cho nha thau
phai c6 két luan vé ngi dung kién
nghi; trwang hop kién nghi cda nha
thau duoc két luan la ding phai néu
rd bién phap, cach thirc va thoi gian
d€é khac phuc hau qua (néu cd), dong
thori bo phan thuong tryc gitp viéc
¢6 trach nhiém yéu cau cac to chirc,
¢a nhan c6 trach nhiém lién dai chi
trd cho nha thau c6 kién nghi so tién
bang so tién ma nha thau cé kien
nghi da nop cho Hoi dong tw van.
Treong hop kién nghi ca nha thau
duoc két luan la khong ding thi

ro ly do.

Luat dau thau:

Muc 2. GIAI QUYET TRANH CHAP
TRONG DAU THAU TAI TOA AN

Diéu 93. Nguyén tic giai quyét
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Viéc giai quyét tranh chap trong dau
thau tai Toa an duoc thuc hién theo
quy dinh ctia phap luat vé t6 tung
dan su.

Di€u 94. Quyén yéu cau Toa an ap
dung bién phép khan cap tam thoi

Khi khai kién, cac bén c6 quyén yéu

cau Toa an tam dirng ngay viéc dong
thau; phé duyét danh sach ngén; phé

duyét két qua lua chon nha thau,
nha dau tu; ky két hop dong; thuc
hién hop dong va céc bién phap
khan cap tam thoi khac theo quy
dinh cua phap luat.

Article XIX Modifications and Recti-
fications to Coverage

Phap luat Viét Nam khong 6 quy
dinh nay

1. A Party shall notify the other party
in writing of any proposed modifica-
tion or rectification to its coverage re-
ferred to generally in this Article as
"modification”.

2. For any proposed withdrawal of an
entity from its coverage in exercise
of its rights on the grounds that gov-
ernment control or influence over it
has been effectively eliminated, the
Party proposing the modification
("modifying Party") shall include in
the notification evidence that such
government control or influence has
been effectively eliminated.

2a. Government control or influence
over an entity is deemed to be effec-

Danh gia:
Day khong phai van dé thudc pham
vi cta phdp luat ngi dia vé ndi dung

DE xuat:

Khong dé xuat diéu chinh, bo sung qi
vé phap luat

Tuy nhién, can lwu y rang doi véi cac
stra doi lien quan t¢i pham vi diéu
chinh ctia Chuong nay, sau khi viéc
stra doi duoc thue hién va cd hiéu
lwe, VN can tién hanh stra doi twong
(rng ddi v&i Van ban thurc thi EVFTA
vé Mua sam cong.
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tively eliminated when the notifying
Party, including for the EU its central
government entities and its subcen-
tral entities, and for Vietnam its cen-
tral government and subcentral
government:

(i) does not own directly or indirectly
more than 50% of the entity’s sub-
scribed capital or the votes attached
to the shares issued by the entity;
and

(i) cannot appoint directly or indi-
rectly more than half of the mem-
bers of the entity’s board of directors
or an equivalent body.

3. For any other proposed modifica-
tion, the modifying Party shall in-
clude in the notification information
as to the likely consequences of the
change for the mutually agreed cov-
erage provided in the Agreement.
Where the modifying Party proposes
to make rectifications of a purely for-
mal nature and minor modifications
to its coveragenot affecting covered
procurement, modifications of this
kind shall be notified at least every
two years.

Proposed modifications of coverage
are deemed to constitute rectifica-
tions of a purely formal nature and
minor modifications to its coverage-
for following cases:

(i) changes in the name of an entity;

(i) merger of one or more entities
listed in its Annexes;
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(iiii) the separation of an entity listed
in its Annexes into two or more enti-
ties that are all added to the entities
listed in the same Section of the
Annex;

4. The modifying Party may include
in its notice an offer of compensatory
adjustments for the change to its
coverage, where necessary to main-
tain a level of coverage comparable
to that existing prior to the modifica-
tion. The modifying Party needs not
provide compensatory adjustments
to the other Party when a proposed
modification concerns:

(a) a procuring entity over which a
Party has effectively eliminated its
control or influence in respect of cov-
ered procurement by that entity; or

(b) rectifications of a purely formal
nature and minor modifications to its
Annexes

Notwithstanding the provisions of (a)
under this paragraph, should the
withdrawal by a notifying Party of a
significant number of procuring enti-
ties from its coverage on the ground
that these entities are no longer
under government control or influ-
ence in accordance with the criteria
set out in Paragraph (2a) of this Arti-
cle result in a significant imbalance
of coverages agreed between the
Parties, the notifying Party shall ac-
cept to enter into consultation with
the other Party to discuss the modali-
ties for redressing such imbalance
without prejudice
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5. The other Party shall notify the
modifying Party of any objection to
the proposed modification within 45
days of the notification, if any.

6. In case of objection by the other
Party (“objecting Party”) to the noti-
fication by the modifying Party, the
Parties shall seek to resolve the ob-
jection through bilateral consulta-
tions. During the consultations, the
objecting Party may request further
information with a view to clarifying
the proposed modification, including
the nature of any government con-
trol or influence.

7. Where a solution to the objection
has not been found through the bi-
lateral consultations under paragraph
6, the Parties may use the dispute
settlement mechanism under the
Chapter XXX of the Agreement.

8. A proposed modification shall be-
come effective only where:

(a) The other Party has not submit-
ted to the modifying party a written
objection to the proposed modifica-
tion within 45 days from the date of
the notification of the proposed mod-
ifications or , (b) The Parties have
reached an agreement after due con-
sultations under paragraph 6.
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Article XXII Phdp luat Viét Nam khong c6 quy

Cooperation il oy
1. The Parties recognize their shared
interest in cooperating in the promo-
tion of international liberalization of
government procurement markets
with a view to achieving enhanced
understanding of their respective
government procurement systems
and to improving access to their re-
spective markets.

2 Without prejudice to Article 6.3, the
Parties shall endeavour to cooperate
in matters such as:

(a) exchanging experiences and in-
formation, such as regulatory frame-
works and best practices;

(b) developing and expanding the
use of electronic means in govern-
ment procurement systems;

(c) building capability of government
officials in best government procure-
ment practices;

(d) institutional strengthening for the
fulfilment of the provisions of this
Chapter; and

banh gia:

Day khong phai van dé thudc pham
vi ciia phap luat noi dia vé ngi dung
Dé xuat:

Khong dé xuat diéu chinh, bé sung gi
vé phdp luat

Article XX Specialised Committee
on Services, Investment and Gov-
ernment Procurement

Phdp luat Viét Nam khong 6 quy
dinh nay

1. In accordance with article XX in the
institutional chapter, the Specialised

banh gia:
Day khong phai van dé thudc pham
vi cia phap luat noi dia vé ngi dung
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Committee on Services, Investment
and Government Procurement may:

() discuss on the exchange of statis-
tical data conducted in accordance
witharticle XV, paragraph 4;

(b) review pending notifications of
modifications to coverage and en-
dorse updates to the list of entities in
Annex | to Annex Il of each Party’s
Appendix |;

(c) endorse the compensatory adjust-
ments resulting from modifications
affecting coverage;

(d) consider issues regarding govern-
ment procurement, that are referred
to it by a Party;and

(e) discuss any other matters related
to the operation of this Chapter

DE xuat:

Khong dé xuat diéu chinh, bg sung g
vé phap luat

Article XXIIl Future negotiations
Electronic procurement

1. Parties agree to review the provi-
sions of Article XIV once Vietnam's
electronic procurement system has
been fully developed to take into ac-
count possible technological changes
and in particular to consider other as-
pects such as the mathematic for-
mula used for automatic evaluation
method and the possible communi-
cation of the results of any initial
evaluation to the participants in the
auction.
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2. Parties agree to conduct further
negotiations on the duration of the
period for the storage of data relat-
ing to procurement by electronic
means once Vietnam’s electronic
procurement system is operational.

Market access

3. Parties agree to conduct further
negotiations on the coverage of ad-
ditional subcentral entities no longer
than 15 years after the entry into
force of this Agreement.

Annex 9a

7. Notwithstanding Chapter.X (Dis-
pute Settlement), Vietnam shall not
be subject to dispute settlement with
respect to its obligations under Chap-
ter.X (Government Procurement) for
five years from the date of entry into
force of this Agreement. During this
transitional period, upon the EU’s re-
quest, both Parties shall enter into
consultations on issues concerning
Vietnam'’s implementation of its obli-
gations.

Phap luat VN khong cé quy dinh vé
van dé nay

banh gia:

Day khong phai van dé thudc pham
vi clia phap luat ndi dia vé noi dung
Dé xuat:

Khong dé xuat diéu chinh, bé sung g
vé phap luat

Annex 9¢

VIETNAM’S FINAL MARKET ACCESS
OFFER ON GOVERNMENT PROCURE-
MENT

Phap luat VN khong c6 quy dinh vé
van dé nay

Danh gia:

Phap luat Viét Nam hién khong c6
quy dinh nao vé viéc mé clra cac goi
thau cong danh riéng cho cac doi tac
EU ma khong cho cac nha thau nuéc
ngoai khac.
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PE xuat:

Chuyén toan bg quy dinh tai Phy luc 9¢
Hiép dinh vao Van ban riéng thyc thi
EVFTA vé mua sdm cong (Diéu khoan
vé pham vi 3p dung cta Van ban).
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Ché ban
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NHA XUAT BAN CONG THUO'NG
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TRUNG TAM WTO VA HOI NHAP
PHONG THU'O'NG MAI VA CONG NGHIEP VIET NAM

Trung tdm WTO va Hoi nhap la don vi tryc thudc Phong Thuong mai va Cong nghiép
Viét Nam (VCCl), duoc thanh I3p nhdm ho trg vé phép Iy cho cac doanh nghiép Viet Nam
trong qua trinh hoi nhap kinh t€ quac té.

Trung tam la dau maéi van dong chinh sach, cung cap thong tin, tu van, ho tro cac hiép
hoi va doanh nghiép Viét Nam nham tan dung t6i da cac co hoi va loi ich, phong tranh
va ty bao vé minh trudc nhirng tac dong tiéu curc 6 thé 6 tir WTO, cac Hiép dinh
Thuvong mai Ty do (FTA) va cdc Hiép dinh thuong mai quac té khac.

Dia chi: S6 9 Dao Duy Anh - Ha Noi
Dién thoai: +84-4-35771458, Fax: +84-4-35771459
Email: banthuky@trungtamwto.vn, Website: www.trungtamwto.vn

VeCl

British Embassy Phong Thuong mai
Hanoi va Cong nghiép Viét Nam

Ra soat phap luat Viét Nam voi cac cam két
inh thuong mai tu do Viét Nam - EU
vé Mua sam cong




